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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania A venue NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

March 17,2015 

We write with deep concerns regarding the Environmental Protection Agency's (EPA) proposed rule 
published on December 17, 2015, revising National Ambient Air Quality Standards (NAAQS) for 
ground-level ozone. Adoption of this proposal will be detrimental to Louisiana's economy. 

Currently, the NAAQS for primary and secondary ground-level ozone are 75 parts per billion (ppb), 
with the EPA proposing to revise the standards to be set at 65- 70 ppb. While we understand the 
Clean Air Act (CAA) mandates the EPA review NAAQS every five years, the law does not require a 
revision ofthe standards each time they are reviewed. Some parts ofthe country have not yet 
reached attainment with current standards, and many areas now in compliance will fall well below 
nonattainment status should this proposal take effect. 

A study commissioned by the National Association of Manufacturers (NAM) warns this "regulation 
could be the most expensive ever issued on the American pub I ic, costing the nation $140 bi II ion 
annually" in reduced gross domestic product (GDP). The study further explains the proposal will 
have a substantially negative impact on Louisiana, causing a $3 billion loss in gross state product 
(GSP) through 2040. Louisiana is the second largest producer of natural gas and third largest 
producer of petroleum in the country. Our state also provides one-fourth of America's 
petrochemicals, with chemical shipments totaling over $14 billion per year. If ground-level ozone 
NAAQS are revised to the EPA's proposed levels, these industries will ~ace disastrous consequences 
-the effects of which will be felt nationwide. 

Last year, Senator Vitter, then-Representative Cassidy, and Representative Boustany convened a 
Field Hearing of the Senate Environment and Public Works Committee in Lake Charles, 
Louisiana, to hear directly from atTected Louisiana businesses about this issue. In testimony, 
representatives of the trucking and oil and gas industries described the significant burden being 
placed in nonattainment status would constitute on their ability to successfully conduct 
businesses. Further, because some areas of the country are still noncompliant with the 75 ppb 
standards, your Agency does not have suflicient data to fully evaluate the benefits of retaining 
the current NAAQS. 
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Before revising the standard, the EPA should make every possible effort to work with stakeholders 
on developing best practices for meeting the current required standard. While we understand the 
EPA's responsibility to protect against environmental endangerment, it is also important that your 
Agency consider the economic effects its regulations will have on communities in Louisiana and 
across the nation. 

Sincerely, 

t€~~~y.r:~.(Jdff; ;YJ, 0, 
United States Senator 

Garret Graves 
Member of Congress 

Charles W. Boustany, Jr., 
Member of Congress 

Ralph Abraham, M.D. 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 204b0 

fhc Honorable Charles \V. Boustany. Jr .• M.D. 
U.S. House of Representatives 
Washington. D.C. 20515 

Dear Congressman Boustany: 

APR 1 4 2015 
OFFICE OF 
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!'hank you ftH your letter of March 17. 2015. to U.S. Environmental Protection Agency Administrator 
Gina McCarthy. regarding the EPA's recent Ozone National Ambient Air Quality Standards (NAAQS) 
proposed rule. The Administrator asked that I respond on her behalf. 

As you knovv, the EPA sets the NAAQS to protect public health and the environment ti·mn six common 
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to n:vicw these standards 
every the years hl ensure that they arc sufficiently protective. On November 25. 2014, the EPA 
proposed to strengthen the NAAQS t(x ground-level ozone. based on extensive scientific evidence about 
ozone's effects. The proposed updates will improve public health protection. particularly tt>r children. 
the elderly. and people of all ages who have lung diseases such as asthma. The updatt.?s also will impn)\'e 
protection for trees. plants and ecosystems. For more information ahout this proposal. please visit 
h(ij' \\\\\\.ql;\ t::,P\ dlllL'\llh.'pllllution dL'Iiillh hl111i. w~~ Will giVC YOllf C01l1!11CJ1tS thnughtful 
consideration and have placed them in the docket. 

Again, thank you for your letter. If you have further questions. please contact me or your staff may 
~.:ontact Jo:,h Lewis in thL~ EPA· s Ot1icc of Congressional and Intergovernmental Relations at 
k'\\ i~._;,~-,hi{.< . .'pa.j,'O\ or (202) 564-2095. 

Sincerely. 

Janet G. McCabe 
Acting Assistant Administrator 
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JON TESTER 
MONTANA 
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

January 8, 2015 

SENATE HART BUILDING 

SUITE 706 
WASHINGTON, DC 20510 

202-224-2644 

MONTANA TOLL FREE NuMBER 

1-866-554-4403 

INTERNET: 
http://tester.senate.gov/contact 

I am writing regarding the recent decision by Glencore to withdraw from negotiations 
with the Montana Department of Environmental Quality (MTDEQ) about the remediation for the 
Columbia Falls Aluminum Company site in Columbia Falls, Montana. I am deeply troubled by 
this recent development. 

Your regional office has been conducting remedial investigations on the site in Columbia 
Falls. This investigation has revealed cyanide and minerals leaching into the groundwater at the 
location, which abuts the Flathead River. This situation is of great concern to the community. It 
is time to begin the process to return the site to a productive state. Absent agreement from 
Glencore and the Columbia Falls Aluminum Company to accept responsibility for their role in 
the cleanup efforts, I encourage the Environmental Protection Agency to proceed with a national 
priority listing under national Superfund laws. Such a designation would meet the community's 
desire to move the project forward while creating jobs. 

The community of Columbia Falls is adjacent to the "crown jewel" of the National Park 
System, Glacier National Park. The Park hosts over two million visitors annually. It is 
imperative that we not allow Glencore's refusal to negotiate with MTDEQ to threaten the 
watershed and surrounding communities. 

I urge you and Governor Bullock to list this project on the Superfund priority listing so 
work can begin to ensure this site can be returned to a productive and safe state. Please don't 
hesitate to contact me with any questions. 

BoZEMAN 

(406) 586-4450 

Sincere}~ 

~-
Jon Tester 

Bune 
(406)723-3277 

GLENDIVE 
(406) 365-2391 

BILLINGS 

(406) 252-0550 

GREAT FALLS 

(406)452-9585 
HELENA 

(406) 449-5401 

MISSOULA 

(406) 728-3003 

KALISPELL 

(406) 257-3360 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jon Tester 
United State Senate 
Washington, D.C. 20510 

Dear Senator Tester: 
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Thank you for your letter of January 8, 2015, to the U.S. Environmental Protection Agency (EPr), 
encouraging the EPA and Governor Bullock to add the Anaconda Aluminum Company Columb a Falls 
Reduction Plant site in Columbia Falls, Montana to the Superfund National Priorities List (NPL and 
your concerns about the community, the proximity to Glacier National Park, and the dangers po~ed by 
the cyanide and minerals leaching into the ground water. 1 

I 

On February 17,2015, the EPA received a letter of support for placing this site on the NPL fro 
Governor Bullock, who shares your concerns about long-term risks to the community and Mon na's 
environment. The EPA has been evaluating the Anaconda Aluminum Company Columbia Falls 
Reduction Plant for inclusion on the NPL in March 2015. We plan to work with the state ofMo tana 
throughout the process of assessing and addressing the contamination and with the communities 
surrounding the site to understand and address their concerns. 

Again, thank you for your letter. If you have further questions, please contact me or your staff ay 
contact Raquel Snyder, in the EPA's Office of Congressional and Intergovernmental Relations, t 
snyder.raquel@epa.gov, or at (202) 564-9586. 

Sincerely, 

I 
Internet Address (URL) • http://www.epa.gov 1 
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February 13, 2015 

The Honorable Mathy Stanislaus 
Assistant Administrator 
Office of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N. W. 
Washington, D.C. 20460 

Dear Assistant Administrator Stanislaus: 

Thank you for appearing before the Subcommittee on Environment and the Economy on Thursday. 
January 22, 2015, to testify at the hearing entitled ··EPA's 2014 Final Rule: Disposal of Coal Combustion 
Residuals from Electric Utilities." 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open 
for ten business days to pem1it Members to submit additional questions for the rt·cord, which arc attached. 
The f(mnat of your responses to these questions should he as f(lllows: (I) the name of the Member whose 
question you are addressing, ( 2) the complete text of the question you arc address in~ in bold. and (3) your 
answer to that question in plain text. 

Also attached are Member requests made during the hearing. The format of your responses to these 
requests should follow the same format as your responses to the additional questions for the record. 

To facilitate the printing of the hearing record. please respond to these questions and requests with a 
transmittal letter by the close of business on Monday, l\1arch 2, 2015. Your responses should he mailed to 
Nick Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Otlice 
Building. Washington, D.C. 205 I 5 and c-mailcd in Word format to Nick.Ahrah!!!!!@l!l11J1J!I.)Ils~ .. gQy. 

Thank you again l()r your time and effort preparing and delivering testimony before the 
Subcomm ittce. 

ercly, 

~ 
1airman 

, ubcommittee on Environment and the Economy 

cc: The Honorable Paul Tonka, Ranking Member, Subcommittee on Environment and the Economy 

Attachments 



Additional Questions for the Record 

The Honorable John Shimkus 

I. According to the preamble of the final rule, EPA is ''strongly encouraging'' States to incorporate the 
requirements in the final rule by opening up their solid waste management plans. 

a. How many States has EPA talked to about opening/revising their Solid Waste Management Plan to 
incorporate the final rule? 

1. How many States have indicated willingness to revise their plans to incorporate the final rule? 

11. If States have indicated they are not willing to open and revise their solid waste management plans. 

please provide details regarding why they are unwilling to revise the plans. 

b. Please explain, in detail, the process EPA plans to follow regarding opening and approving State 
Solid Waste Management Plans to include coal ash, including: 

1. How long does EPA anticipate it will take to approve State plans? 

11. Please describe in detail the process that will be followed for approving the State plans 

iii. Does EPA intend to delegate the authority to approve the revisions to the State plans the Regional 

offices? 

c. Many States will need statutory or regulatory changes in order to open the solid waste management 
plans to incorporate the final rule. How does EPA anticipate that States will be able to incorporate 
the requirements in time to meet the six month effective date of the final rule? 

2. The preamble to the final rule states that once ··EPA has approved a solid waste management plan that 
incorporates or goes beyond the minimum federal requirements, EPA expects that facilities will operate in 
compliance with that plan and the underlying State regulations." However, isn't it true that because the 
State programs do not operate in lieu of the Federal requirements, that the Federal requirements remain 
independently enforceable through citizen suits? 

a. Because State programs do not operate in lieu of the Federal rule, if the State requirements vary from 
the federal requirements, will regulated entities have to comply with both the State rules and the 
Federal requirements or risk being subject to a citizen suit? 

3. The final rule requires that if a constituent of concern is detected above a statistically signiticant level, 
that the groundwater protection standard must be set at either the Maximum Contaminant Level or at the 
background concentration. Whereas, the proposed rule, like the municipal solid waste program, would 
have allowed the owner or operator to establish an alternative groundwater protection standard based on 
site-specific conditions. 

a. Has EPA considered whether this will impact future and on-going corrective action at coal ash 
disposal units in States that utilize risk-based decision making? 

b. What would be the impact of the final rule on risk-based decision making- in particular, the ability of 
States to set either an alternative point of compliance or alternate groundwater protection standards? 



4. Please provide the specific legal authority and arguments that EPA believes support the regulation of 
inactive surface impoundments under Subtitle D. 

5. Surface impoundments that are required to close under the final rule are allowed an extension and may 
continue to operate if there is no on or off-site disposal capacity for the coal ash. Please explain whether 
EPA also considered the need for alternative disposal capacity for wastewater and why or why not. 

6. The owner or operator of an impoundment that must close under the final rule has the opportunity to grant 
itself an extension of the deadline if it can demonstrate that it does not have sufficient on or off-side 
disposal capacity. 

a. How far off-site does the facility have to look for alternative disposal capacity? 

b. Please explain in detail what EPA intends owners and operators to do with respect to demonstrating 
whether there is available off-site disposal capacity. 

c. Has EPA assessed the risks of additional truck traffic on the road that will be required to move the 
coal ash to an otT-site disposal facility? 

7. In the final rule, EPA provides a new definition of what constitutes ''beneficial use" which provides that a 
user ofCCR must demonstrate that environmental releases are comparable to analogous products for an 
un-encapsulated use of CCR involving placement on the land of 12,400 tons or more in non-roadway 
applications. Please explain in detail the basis for using 12,400 tons as a threshold. 

8. Does the I 2,400 ton-threshold requirement for beneficial use apply to coal ash which is destined for an 
encapsulated use, for example in concrete. Specifically, 

a. Does the 12,400 ton-threshold apply to piles of coal ash that are awaiting re-use? 

b. Does the 12,400 ton-threshold apply on a tacility-wide basis? 

The Honorable Frank Pallone, Jr. 

Under the Bevill Amendment, EPA has been required to consider specific factors in detennining whether to 
regulate coal ash under Subtitle C of RCRA: (I) the source and volumes of material generated per year; (2) 
present disposal and utilization practices; (3) potential danger, if any, to human health and the environment 
from the disposal and reuse of such materials; ( 4) documented cases in which danger to human health or the 
environment from surface runoff or leachate has been proved; (5) alternatives to current disposal methods; (6) 
the costs of such alternatives; (7) the impact of those alternatives on the use of coal and other natural 
resources; and (8) the current and potential utilization of such materials.' 

I. EPA revisited these eight study factors in the coal ash final rule. Please describe the process EPA went 
through to gather this infonnation and what EPA found. 

2. What factors weighed most heavily on EPA's decision? 

The tinal rule identified technical uncertainties that cannot be resolved, including the extent to which risks are 
managed sufficiently under the final rule. 

1 42 U.S.C. § 6982(n) , 



3. What information will EPA gather over the next several years to resolve these technical uncertainties? 

4. How will the experience of states implementing the new tinal rule inform EPA's future analysis? 

The final rule also identified the possibility that concentrations of hazardous contaminants in coal ash may 
rise in the near future. 

5. Why might that happen? What actions might be necessary if that happens? 

3 



Attachment 2-Member Requests for the Record 

During the hearing, Members asked you to provide additional il?formationfor the record, and you indicated 
that you would provide that information. For your convenience, descriptions of the requested il?[ormation are 
provided below. 

The Honorable Gregg Harper 

I. If a State determines that there is no human receptor for the groundwater and that a cleanup standard 
above the MCL or background is appropriate, would that meet the minimum requirements of the rule? 

The Honorable Bill Flores 

I. When you proposed the application of location restrictions to existing surface impoundments, the EPA 
acknowledged that these location restrictions would torce a majority of the current impoundments to 
close. 

a. Do you have an estimate of how many will close? 

b. Moving further upstream from those closures. what sot1 of reliability issues could be imposed on the 
electric grid? 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON.() C ?0460 
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The llonorablc John Shimkus 
Chairman 
Subcommittee on Em·ironment and Economy 
Committee on Energy and Commerce 
!louse of Representative::; 
Washington. D.C. 20515 

Dear Mr. Chairman: 

lnclosed please timl the U.S. Environmental Protection Agency's responses to the 
Subcommittee's Questions for the Record following the .January 22, 2015. hearing entitled 
''EPA· s 20 I 4 Final Rule: Disposal of Coal Comhustion Residuals from Electric Utilities." 

I hope this information is helpful to you and the members of the Suhcommittee. If you have 
further questions. pkase contact me or your staff may contact Carolyn l.cvinc in my ollice at 
1_!-·vincxarolvnrwcpa.l.!o\' or (202) 5M-1 859. 

Associate Administrator 

Enclosures 



U.S. Envinmmcntal l'rotcction Agency 
U.esponscs to QUl'Stions for the (~ccord 

from the 
House Energy and Commerce Committee 

Subcommittee on Environment and the Economy Heuring 
.Januat·y 22, 2015 

The llonorahlc .John Shimlws 

1. According to the preamble of the final rule, EPA is "strong!)' cncounlging" St~ltcs 
to incorporate the requirements in the fin:lll"llle by opl·ning up their solid waste 
m:magcment plans. 

a. How mnn~· Sh1tcs has EPA talked to about OJll'ninwrc,·ising their Solid Waste 
Mam1gemcnt Plan to incorponate the fin:tl rule'! 

Answer: The EPA does not have definitive information on the number of states that will or 
will not revise their solid waste management plans (SWMPs). The EPA is reaching out to all 
ol the states with facilities that handle coal ash and has established a working. group with states 
to address SWMPs and rule implementation. We nrc working through both our regional 
network and through collaboration with the Association of State and Territorial Solid Waste 
Management Officials (ASTSWMO). During our early discussions, states have told th~! EPA a 
nuicty of things: 

• Some states have indicated that they do plan to revise their SWMPs to incorporatl! CC:R 
n:quircments; 

• Some have indicated that they intend to discuss revising their SWMPs with 
stakeholders (e.g .. the power generation industry) and their public service commissions: 
They will usc information ti·om these discussions to hdp inlonn their dccisiou; 

• Some states have indicated that they do not intend to develop new or revised SWMPs. 
This is because they do not lunc enough facilities to mak~,; revising thdr SW1v1Ps worth 
the investment or the state docs not have :m existing SWMP. 

i. How many St:ltes ha\'C indicated willingness to revise their plans to incorporate the 
final rule'! 

ii. If States have indicated they arc not willing to open and revise their solid waste 
numagement plans, please pro,·idc details regarding why they nrc unwilling to 
revise tlu.· plans. 

h. Please explain, in detail, the process EI'A plans to follow rcg;u·ding opening ;md 
approving State Solid Waste Management Plans to include coal ash, including: 

i. How long docs EPA anticipate it will take to approve State plans'! 

Answer: The EPA's CFR Part 256 regulations state that the EPA has six months from the 
time of the submittal of the revised plan to either approve or disapprove SWMPs. 

I 



ii. Please describe in detail the process that will he followed for approving the State 
pl:ms 

Answer: The EPA has been working to develop materials and an efficient process 
(consistent with the requirements of the CFR Part 256 regulations) for the review/approval 
of state plan~. The agency has developed a checklist of relevant sections of 40 CFR 256 
(Guidelines for the Development & Implementation of State Solid Waste Management 
Plans) that states will be able to consult. 

The EPA will review the state's plan to determine how it intends to regulate CCR facilities in 
the state. The EPA has also developed a checklist of the technical requirements included in 
the CCR tina! rule that will he availahlc for the states to consult in developing their revised 
plans. In order to approve a n:vised state SWMP. the EPA must. among other things. 
determine that the state plan provides enforceable regulatory requirements for the closing or 
upgrading ofCCR disposal facilities that constitute open dumps. lfthe state SWMP 
incorporates the federal requirements verbatim. it will be straightforward to approve. If the 
state requirements for CCR facilities arc different from the federal regulations. the EPA will 
compare them and determine if the alternative requirements arc at least as protective of 
public health and the environment as the lederal minimum requirements. 

iii. Docs EPA intend to delegate the authority to approve the revisions to the State 
plans the Rcgion:1l offices'? 

Answer: The EPA regional offices currently have the authority to approve the revisions to the 
State Solid Waste Management Plans in consultation '' ith EPA headquarters to help ensure 
national consistency. 

c. Many States will need statutory or regulatory changes in order to open the solid 
waste management pl:ms to incorporate the final J'ulc. How docs EPA anticipate 
thnt St:1tcs will he :thlc tu incorporate the re<JUin•mcnts in time to meet th(• six 
month effective date of the final rule'? 

Answer: The EPA docs not necessarily expect the revised plans to he suhmitted by states 
before the effective date. which is six months atler publication. however. the technical 
requirements of the rule that l~tcilities must meet varying timclincs that arc not dependent on 
state submittal of a revised SWMP. For example. the groundwater monitoring requirements 
must be met within two years of the ciTective date. In addition. the EPA· s current regulations 
do not preclude a state from submitting a SWMP tor conditional approval based on anticipated 
regulatory or statutory revisions. 

2. The preamble to the fin:tl rule sll1tcs that nnee "f.PA h<1s approved :1 snlid waste 
management plan that incorporates or goes beyond the minimum federal requirements, 
EJ> A expects that f;tcilities will operate in compliance with that plan and the underlying 
Stale regulations." llowc\·cr, isn't it true that because th1..· St;tte programs tlo not 
operate in lieu of the Federal requirements, that the Fedeml rctfuirements remain 
independently enforceable through citizm suits'! 

:t. Bcc:wse State programs do not operate in lieu nf the Federal rule, if the State 
') .. 



com pi~· with hnth the Sl:tte rules ;mtlllu.• 14'cderal requirements or risk being subject 
to a dtizcn suit'! 

Answer: Once an SWi'vlP is appro,·cd. wmpliancc with the state program would be 
considcn:d as compliance with the fcdcr;d CCR rule criteri.t. l11 addition. we lllltc that RCR;\ 
:-ection 7002 requires a citizen g.roup to prm·ide ()() thtys notilication to the EPi\ and the state 
rril'r to lil111g a suit to enforct.• thc rcquircrnL·nts of the l'CR rule. States can take amunlx:r of 
actions in response to this noti!ication. including (a) intervening in the suitor (b) tiling their 
(l\\11 actitlllto cnf(Hcc compliance with the ruk. which \\'nttld preempt the citizen's action. 

3. Tht final rult requirl'S th:tt if a constituent uf cnnnrn is dt.•tected uho\'C a statistically 
signilicnntlncl, that the groundwatt·r prolt:ctiun standanl must be set ~•t citht.·r the 
:\1:aximum Contaminant Lenl or· at the haclq~rnund connnlraliun. \Vhereas, lh1..· 
proposed rule, lilil' lht.• mtwidpal solid waste prof.!ram, would have alluwed the 0\\ m•r 
ot· opt.•rator to establish an :tlt1..•rnatin.• ground\\:tlt.•r prntt.·ction standanl hasNI on sitc­
SJH·cilic cunditions. 

:t. lias EPA cun~idned whl'lher this will impact futun· and on-going corrective 
action at coal ash disposal units in Statcs th:~t utilizt.· risl•-hascd decision 
111 a king'! 

Answer: I r the Safe Drinking Water J\ct Maximum Containm..:11t Le\'el (MCL) or 
background-based cleanup levels arc lower than a risk-based lc\el the state h<ts used. the 
ti:dcral n:gulation:; \\ould require that the corrcctin: action include treating the groundwater to 

a k\.cll\l\H:r than the tisk-hascd lc\cl. If. hoWL'\'t:r. tile ~vlCL llr backgrnund-hascJ cleanup 
h;\·cJ.s in the ICderal rules an.· higher th;m a risk-based h:vcl the state has used. the state 
r~..·gulation-; would n:quin: that tilt.• corrective action achieve a level lower than tlw federal 
k-\els. In some cases. it i.;; possible that the corn.:ctin: action pro\isions in the linal ruk would 
rcqllll\.' a more rigorous tn:atrn~.·nt than rt:quircd under state Jaw, and in other cases. less 
ri!,!llrous treatment than rcquiwd under state law. Tile potcntial numbcr of these scenarios 
occurring at corrcctin: actions related to coal ash disposal units is unknown. 

h. What would bl· tht• impact of the final rule on ri.;li-hllsed dcci)lion makinf.! --·in 
partkul:tr, thr ahility nf States to set either an altemati\e pnint of cnmJlliance m· 
alternate groundwater protection standards'! 

Answer: We do not have any information as to how often. to what degree. und under what 
circumstances alt.:rnative points of compliance and groundwater protection standards mi)!.ht be 
preferred or used by the states. 

-t. l'll-ase pru\'ide the spccifit.· legal authority and arf.!ulllcnts that EP:\ hdicves support 
lht· rcguhttiun of inacth·c surfa{'l' impoundmt.·nts under Subtitle D. 

Answer: l'hc final rule discusses in depth the spccitic legal authority on whid1 the EPA is 
n:lyin~ to support the regulation of inacti\C CCR surtacc impoundments under subtitleD of 
RCRA. Sec lW FR 213-l~-21347 (Enclosure). 

3 



5. Surface impoundments that arc rcltUircd tu dust· untkr tlw lino1l rule arc allonl·d an 
extension and may contilllU.' to upcnltc if tlu•rc is 1w on or off-site disposal c:1paci~· ji1r 
the coal m/1. Ph.'<lSC cxplc1in whcthct· EPA also considCJ"ctl the ncl·d for alt~. .. rnatin• 
dispos;al capacity for w~tstcwalcr and why or why not. 

Answer: In the EPA rule. existing CCR surl~tcc impoundments ar~ n.:quin.:d to dose if the 
unit: ( I ) is unlined and has exceeded a groundwater protection standard: ( 2) has l~t i led to meet 
the applicahlc local ion criteria: or (3) has !~tiled to satisfy structural intcgrit) rcqum:mcnts 
(i.e .. attainment of a factor of safety). In the linalrulc. the EPA acknowkdged that facilities 
subjc~o:t to closure. may be faced with a decision to either violate the closure rcquirenH.:nts of 
the rule by continuing to place CCR in a unit that is required to close. or stop generating 
pm.,.cr because there is no place to dispose of the resulting waste. Concluding that neither of 
these scenarios were desirable, the EPA developed a process for allowing alternative dosure 
timeframes in two narrow circumstances. the first where the owner or operator can certify that 
CCR must continue to be managed in the unit due to the absence of both on-site and nff-site 
alternatin~ disposal capacity. and the second ''here the owner or operator of a t~u.:ility certifies 
that the l~tcility will cease operation of the coal-tired boilers no bll:r than the dates specified in 
the ruk. hut lacks alternative disposal capacity in the interim. 

The EPA w.:knowlcdgcd that \Vhile it may he possibk to lind off-site disposal capacity tor the 
Jry ash. it may not be feasible to transp01t to off-site disposal facilities wet generated or 
sluict.:d CCR (a comhination of water and CCR). Furthermore, the agency also realized that 
this could be a substantial issue for tacilitics managing wet CCR because tacilities (:annot 
Immediately cml\'crt to dry handling systems. 

")he EPA Jid not consider the need for alternative disposal capacity for wastewater not 
associated with wet generated or sluiced CCR as part of the CCR rule. As dclined in the ruk. 
CCR surlacc impoundments do not include units generally referred to as cooling water ponds, 
process water ponds. wastewater treatment ponds. storm water holding ponds. or aeration 
ponds. I h~.:se un1ts arc not designed to hold an accumulation ofCCR. and do not general!~ 
contain significant amounts of CCR. Treatment. ~toragc. or disposal of accumulated(_'('({ also 
docs not occur in these units. Sud1 units arc not covered by this rule. 

I lowcver. if a situation arises where multiple waste streams arc co-managed in a CC'R surli1cc 
impoundment and there is a possibility that the CCR unit may be I'Cljuin.:d to close. there arc 
several steps owners or operators should consider taking. hrst. each r;,cility should evaluate 
all of' its waste streams ami determine where the;. arc being managed to determine the most 
appropriate path to compliance. Second. if a facility knows that it has an unlined CC'R smtace 
impoundment that may be "'leaking". it Jh.:cds to immediatdy begin planning f(>r llr 

111\'cstigating capadty for all of the waste streams being managed in that CCR unit. 

6. Tht· uwm·r· or· OJll'ntlor of 0111 imJH.Iurulment that must dose undt·r the final rult· has thl· 
nppnrtunity to grant itsdf an cxtcnsiun nf thl' tk:ullim· if it can th.·mon.stnltl' that it docs 
not have .suftiricnl nn or· off-side disposal ntpacity. 

u. How far off-site docs the facility hllvc tu look fur altenwti\·c disposal cap:u.:it~·'! 

Answer: The ruh.: requires thc owner or opcrawr to document a claim that no ahernatiYc 
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L·apacit) is available and tl11: dann must he based on the real ahsencc or an alternative and not 
lll'itilied bas~J on th.: cost:-; \ll irKumcnicnn: o!"altcrnatin: disposal capacity. Furtlh:rnwrc. the 
prcambk goes on to state thai. .. If any additioual capacity is idcntifi\.:d. the owner or operator 
IIllis! an,mgc to usc it as soon as it is feasible.'· 

h. Plt:asc cxpl:lin in dtt:til what I<:PA intends owners and operators to do with n·srH:ct 
to dl·nwnstrating whether tll(•rc is a\·ailahk off-site dispus;tl capadty. 

Answu: I he CCR rule dues not spccit)' how owners or operators must demonstrate whether 
a\ailahlc off-site disposal cap<Kity c\ists. 'lh: ruk docs. howc\cr. spccit~· that the claim must 
be based on the genuine absenct: of altt:rnative ~.:apacity and not_1ustilicd ha!->cd on the costs or 
i ncorl\·cnicncc of altcrnati \'e disposal capacity. hrrtiH.:rnwrc. the preamble goes on to state 
that ... If any additional capacity is id.:11t i tied. th..: O\\tll:r or operator must arrange to usc it as 
:-;\lOO as it is lcasiblc. If disposal ~apu~ity is scL"urcd either on- or off-site, the rule docs not 
r.:quin: tht: owner ur operator to document til\.' availability uf this alternative ~.:apacity or to 
Jocument the transtcrofl'CR 1<1thesc l~tdlitics.'· 

c llns EI»A assessed the risks of additionaltr·ucJ.: traffic nn the rn:ullhal will he 
n·quin·d to move tlu: coal ash to an off-site disposal facility'! 

Ans\n-r: No. the EPA did not assess these risks because the agency do~s not have 
Information regarding. how much additional off-site dispos<llmight happen as a n:sult of this 
r-:gulatory pro,·ision 

i lnthl· linalrulc, EPA provides a IIC\\ definition of what conslilull'S .. hcncfil'i:tl usc" 
whid1 prn"idcs that a user ufCCH must dl'nwnstratc that cnYironmcntalrck:tscs arc 
l'llmpar:ahlc to analo~uus pruducts for an un-cru:apsulatt.·d usc uf CCR im·oh in~ 
pl:~ct.•mt.·nt nn tht.• land of 12, .. 00 tons or more in non-roadway :tpplications. Please 
explain in detail the hasis fnr using 12,-tiHI tuns as a thn·shold. 

Answl·r: The LP.\ discusses its rationale for selecting the 12.-WO tons at length in the 
prc;unhk to the final ruk; this can be liltll\d at pages 173-1 SO(\{. the pre-publica! ion ,·ersion of 
the final rule on FPA 's \\'cbsitc. In summary. the 12.-HJO ton tlm:slwld corresponds to tho.: 
sm;!lkst sii'e landfill in the agency's database or landfills used ir1 the risk assessment for till..' 
tina! ruk (Plant X752 at 280.830 cubic feet or 12.:;57 tons assuming a eon,·ersion or 88 
puundslcubk ket). ,\s explained on page I SO of tilL' preamble. the EP t\ selected this threshold 
as a trigger I(Jr requiring an aflirmati\'e demonstratinn by the USL'r that there will ht: no 
releases nf concern as a result of the land application. because the ~wail able infurmation, 
including the 2014 risk assessment. demonstrates that at these volumes the potential risks arc 
of such signilic;.tncc to warrant regulation. Based on this cvidem:c. the burden then shilis to 
the poll:ntial ust:r to d~:monstratc that these potential risks do not exist at th..: particular site or 
ha\C been adequately mitigated. 

S. Docs thl' 12.4110 ton-thn•shold rcquircml'llt for· hl·ndici<~lusc <~pply to coal ash whid1 
is dc.,tinctl for an l'lll':tpsul:ttl·tl usc, fm· l'\:tmpll' in cnncrl'll'. Spt:cilil·:tll~·, 

a. Docs the 12,400 tun-tht·eslwld :1pply tu piks oft.•oal ash that an· awaitin:,.: re-use'! 
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h. lloes the 12,400 lon-thn.·shold t~pply on il facility-wide hasis'? 

Answer: The 12,400 ton-threshold docs not apply to encapsulated beneficial uses su~.:h as 
corKr\:tc. The 12.400 ton-thn:shold applies only to the fourth ~.:riterion in the dc!inition of 
bcnclicial usc of CCR. This criterion only applies to CCR that "ill be placed on tht.: land and 
benclicially used in an unencapsulated. non-roadway usc. This threshold is a cumulative 
amnunt for an unencapsulated, non-roadway bcncticial ust.: in a single location. This provision 
docs not authorize CCR disposal facilities to store CCR in piles on-site. cn:n i It hi.' CCR ma) 

,dtimately be transferred off-site for bcncliciulus~.:. 

I hl· ltonorahk Fn111k PalltiiW, .lr. 

linde•· the Uc\'ill Amendment, El'A has been requintl tn consider specific factors in 
lll-termining whether tu re~ulate ecmlash under Suhtitlc C uf RCRA: (I) the source and 
,·ulumes of material gencr:tted pl't' ~·l·ar; (2) present disposal and utilization prnctices; (3) 

potential thmgl·r. if :m~·, to human health anti the en' ironment from the disposal and 
reuse of such materi~&ls; (4) documcntcd cases in which danger to hummt hc~llth or the 
en\"ironment from surface nuwff or leachate has been pron·d; (5) altt•rnati\•cs to cuJTl'llt 
disposal methods; (6) the costs of sudt altunativcs; (7) tht• impact of those alternatives on 
the usc of coal and nthcr natural resources; ami (8) the cutTt'nt and potl•ntialutilization of 

... udt materiltls. 1 

I. EPA rc\'isih.'d these l'ight study f;tl'tnrs in the ccml ilsh linal rule. Please tk.,crihc lht· 
process EPA went through to gather this information and what EPA found. 

Answer: In the proposed rule. the EPA rc-examin~.:d the cightlkvill study factors in section 
800:!(n) or RCRA. and solicited comm~.:nt on its ;~nalysis. As discussed in hnth the proposed 
and tina! rules. the key clements (i.e .• factors) ol"thc analysis were EPA's risk assessment. the 
assessmc.:nt of state progmms and the EPA's compilation oi'CCR damage cases. In response to 
the proposed rule, the agency received signi licant comments on the various clements of the 
analysis and consettucntly published several Noticc.:s of Data Availability (NOD!\s) presenting 
new data and possible revisions to th-.: analysis. 

llowcver, as discussed al length in the pn.:amblc to the final rule. critical inl"lmnation 
necessary to a final Regulatory Dctcnnination is still lacking on a number of key technical and 
policy questions. This includes information needed to quantify the risks ofCCR disposal. and 
the.: potential impacts of recent agency regulations on the chemical composition of CCR. l"he 
agency also needs further inrormation on tht: adequacy oftht: slate pro!,!rams. 

In the absence of this int(mnation, the EPA is unable to reach a condusion on th..: issue that is 
central to a Bevill Determination: whether the risks presented hy management ofCCR \\astc 

I -':! lJ.S.C. § 6982(11) 
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-.;treams can only be adequately mitigated through regulation under RCRA subtitle C 
nwrd(m:. the FPA Jl'li:rrcd a lin;ll Regulatory Determination fnr these \'l.'astcs. 

\\hat f;tt:tor" Heighed most hl·avily on EPA's dn·i-;ion'? 

Thl' final ntk idl·nlifi~:d technil'alum·lTiainties that l':lltnot he resolved, indtulin:,! thl· extent 
to whkh rislis an· manngccl suffirit•ntl)· under thl' final rule. 

:\nS\H'r·: or the eight statutory lk\ ill study I~Kturs assessed. three \H'ighcd the most hcm·ily 
in the agency's decision to defer a final Regulatory lktennlllation: (I) the extent of' the risks 
posed by mismanagement of CCR: (2' the adequacy of state pmgrams to ensure proper 
management ofCCR: and (3) the extent and nature of damage cases. 

3. \\'hal information" ill EPA gather over the next scnral years to rcsoln these technical 
1111 n· r t a in t i l'S '! 

Answer: Over the th.'Xt se\'cral yl!ars, ckctric utilities will be moving forward in the 
implcnwntathm of' this rule as ''dl as the Ll'llul.'nt Limitations Guiddincs and Standards for 
tile Swam Ekctric Pmvcr (lcnl.'rating Point Soun:e Category (the ELG rule) aml thl.' Carbon 
1\llltllinn Lmissinn guidclinl.'s for Existing Stationary Sourc~s; Flectric l !tility Generating 
l ~nits Clean PmH'r Pbn) ruks. 

l 'ntil these rcgulatnry rcqurrl.'mcnts an: impkmcntcd. tt is pn:maturc to define a path forward 
h1r rcsolvin~ the tcchnicalunn·rt;tinties iJcntilh:d in the linal rule. J\ n:<IStmahlc COlll·s~.:. 
ho\\cvcr. would be to foll(l\\ the gruundwatcr tnonitoring data and other information being 
posted to companies' wcbsitcs to sec what t:tcilitics. CCR landfills. and CCR surt'ac1.· 
impmiiH.Imcnts continue op~.·wting. \\hl·thcr liners arc leaking. \\hat conccntr:ttillllS of 
~.:onlatninants we arc obsening. :\n~ inl(mnalion that the LPA gathers in the future \\ill be 
:llltl\lllllcL·d lo the public and nfTered for ruhlic L'nmment. 

-4. llnw "ill the C:\Jlt'l'it•nn· of ~tatcs impll·mt·ntin~ thl· Ill'\\ tina I ruk inform EPA's futun· 
UR<II~·sis'! 

The final rule also identified the possihilit~· that Clllll'l'llfr:ariuns of hazardous 
contaminants in coal ash lUll)' rise in thl· m·ar future. 

Answer: The FP,\ rccogni/L'S the critil:al rok· that our stale partners play in the 
implc::mcntation and ensuring compliance with the regulations. and th~: agency cxp~..-cts that 
states will he active partners in overseeing the regulation ofCCR landfills and CCR surl~tcc 
impoundments. Any future analysis will nccount for the states· implcmcntatiPn of the linal 
rule. itKiuding any re\ isions to sUil' programs adnpll·d in response to the lin;d rule. In this 
regard, the t-:PA is strllllgly cneomaging slates to adopt th.-sc l~dcral minimum criteria into 
their rcgulatinns and re,·isc their solid waste managcml·nt plans (S\\'1\IPs) to incurporatc 
tiJ.:s~.· rc\ iscd federal rl·quircmcnts. 

For tilllse statcs that choose to suhmi t re\ ised S \\'1\1Ps, thc EPA wi II review and npprovc 
those rc\'iscd S\\'MPs. pro,·idcd they (.krnonstrall· that the minimum federal requirements 
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have bccnmd. !he LPA exp~:cts that the information developed as part nl tl11~ process \\ill 
help the agency better understand the full extent of a slate's regulatory authorit: over the 
disposal ofCCR and the manner in \\hkh states will implcm~.'nt this oversight. 

The final ntk also identified the possihilit~· that concentrations of hazardous contaminants in 
cu:tl ash nuay rise in tht m·nr futurt. 

5. Wh~ might that happm'! What actions might he ncccss:ary if that happens? 

Answer: In the final ruk. th~: EPA spccitically nott:d that there were utH.:ertaintics regarding the 
evoh ing characterization and composition ofCCR Jw: to clectrk utility upgrades and rctrolits of 
multi-pollutant cnntrnlll.:chnnlogics and raised concern that these advanc~:s in human health and 
em ironmental protection could present new or oth~.·rwisc unllm.:sccn changes in CCR. Then:{{lrc. 
:tthe agency detennines at some futmc time that signi 11~-:~mt changes ha\'C occurred in the 
-:haractcrization or composition ofCCR as a result of these increased air pnllutinn contn1l efforts. 
the EPA \\'iII then make a determination on how state programs arc addressing those risb and 
whether additional risk analyses arc warranted. I his determination may be strongly inl1uenced hy 
til~.· monitoring of facility groundwater data to determine if the controls the agency has put in place 
as a rc:-;ult of this rule arc providing the ncccssary environmental protections. Any action that the 
agency may consider in the future \\iII he announced to the pub! ic ami offered for public 
Ctll111l1Cll1. 



During the hearing, Member.\· taketl you to prm•ide additional i1~{ormatimr for the n•cord, am/ you 
if/llit:'ttted thai you would prm·itlt• tllar il~/(muatimJ. For your com·enience, de.\aiptiOII.\ oftlu.! 
reqm'.\Ntl iufimuatiou are prm·itletl bdoll'. 

l"ht.· llonor;ahk Creg:.: Harpn 

I. If•• Statt· detennines that tlll·re is no human n'Cl'ptur for thl· gnnmdwatu ;and th;at a 
de:mup standard ahun tht.• :\ICL or hacki!I'OIIJHI j..; appropriatt.•, would that mtet the 
minimum n·quircml'llts of tht rule'! 

Answer: The ruk rcquin:s that the groundwater protection standard (either the MCL t)r the 
background levd. \\ hichcvcr is higher) must be met b: the chosen com:.•cti\ c action n:nH:dy. 

The Hmwrahlt.• Bill Flo1·es 

l. \\'ht.·n you propostd tlu: applkation of location rcstrictions to existing surfaCl' 
impoundments, the EI}A :u:knowlt.·dgcd that tlu.·sc lol'ation n:strictions would fon:c a 
majorit~· of tht Clll'l'l'lll impoundnH·nts to dose. 

a. l>n ~·ou han an estimate of how many will clo~c? 

All.,\nt·: The EPA's linal CCR ruk .:ontains live nc\\·locatinn rcstr11.:tions that apply to new and 
C\l..,tlllg \\astc management ui1its (landlills and surlitcc impoundments). These rcstnl.'!ions 
ir11.:iudc: (I) dispu..,al within) teet of the wah.:r tahlc. (::!)disposal in \\Cthmds. (3) disposal in 
unstable areas. including karst areas. ( 4) disposal ncar a~.:tiw t~ndt zones. and ( 5) disposal in 
scisnm impacl 1.ones. In addition. current subtitle)) rcg.ulntion HO CTR 25 7.3- I) aln:ady restricts 
hKilitics that dispose of wastes in lloodpbins. 

For Ltult areas. scism ic impact zones, and unstable areas (using karst arl'as as a pro:-.:y) the EP:\ · s 
Regulatory Impact Analysis (RI,\) projected th~1t 51 ofthe 1045 wa'ite management units would 
be subject to the location restrictions resulting in ,Ill 1:stimateJ 26 waste management units closing 
and safely relocating ofl'-'iitc. I he rcmainmg waste management untts an.: expected to mak~ 
l:ertiti~ations either that they arc not subjel:t tn these tim.:\.' lm:ation rcstrictions or that their 
continucJ operation in these areas is pwtl'di\'l'. 

The EP:\ dtd not havl' suflicient data to cv;~luate the number of waste management units subject 
to the rcstridions against disposal units located '' ith111 ) lcctPf the water tahle or in \\'etlands. 
llowevt:r. in L"Ontr<.~st IP the proposed rule. the final rule allows I~IL·ilities to c~.:rtit'y that a waste 
management unit meets an ahl'rnatc pcrll.mnancc standard. even it' it l.'tmnot meet thl' reyuiremcnt 
in tht' proposed rule to demonstrate that it is 5 ti:ct abo\'e the water tahlc. Similarly. the EP/\ notes 
tiJatlllllk·r the \\etlands criteriun. J:u.:ilitics ha\C th.: optiOI1llfpur.:hasing olf'>Cis ins!l:ad of closing 
~_·,istiug units. For this r<..'asnn. the EP/\ docs not lx·lic\1..' that many (it' any) f~ll:ilitil's \\ill close 
their waste management units in response to the locatinn restriction li.lr wetlands. 



h. :\'lovin~ furlhrr upstrrmn frum thusl' dusurcs, "hat sort of n·liabilit~ issur' could lu: 
imp11scd on the clt·l'lrir grid'! 

Answc1·: Electricity markc:t impacts presented in Appendix X ofthe Rl;\ \\en: conducted 
using the Integrated Phmning !\lodcl !lPM) and include the Jocatwn rcstnctinn Cllsls of the rule 
as discussed abo\'c The results of this analysis shm\ th:ll there will be negligible imp;Kb Ill the 
electric markl.'t. 



l'l!dt!ral ltt!~islt!r.' Vnl. flO. '-l1> ;.J/ Fridar. :\pril 17. :ml'i/ l~ult!S and J{egulations 

!rom the l\.IS\VI.I; unit tu tlw 
gro11ndwalt!r (t.t• .. as would hi' the t:ilMl 

If CCH 1\'as di:.post:tl i11 thl' :I.IS\VI.F 
111111). In dt•lt•rruining .dlt!fllalil·t• 
lhll.lllll'lt•r,, the lJire«:tur shalll:onsider, 
;11noug othet thing5: (I] Tlw lvpt:,, 
IJILlltlit ''"·and cottt:tmtralions ill 1\';tsh•s 
lll.lllotf;l'd altlw MS\\'I.F unit:(:.!) lhtl 
utollilill'. staitilit\'. anrl]wrsi~tt•llr:t! uf 
l'..ts(t• t:UnSIII\IImh ur their re,u:tillll 
JHotha:ls in tlw un,.tlltratcd zo1w 
lwm!,llh tlw MS\\'1 F nnit: and (:IJ tho 
ddP<.lithiJit\' of incJit:,IIIIT jl<lf,fllll'lt•fs, 
\\',1\(t'I.'JII'Iillu!IIIS. and reaction 
product~ in tht! groundw;1lcr. In 
'ituatwns whew tlw :\IS\\'I.F 1111it is 
n:r.t't\'itl~ CCH for disposal .mdiur dail\' 
• 11\·,.r. EJ>:\ ""'P'''·'' tlw controll.,d · 
lllau.t~l!llll'lll of CCI{ in tht•st• unih. 
"ip.,r:ifu.all\', I·:Pr\ t•:>.put:b Sl<~le 
Direc:lurs 111 ultltze the prul•i,iun' in 
~ ~otll~·l(:t)(:.!)lo l"l'tst: the delt•ction 
mnnitmiug f'OJislituents to inr:ludt• I host• 
uuhtitlwnts Ul!iiiH prornuiHatl!tl in this 
ru It, liiHkr § :.!~ 7 .~10. Tht•se tiPt.,cl ion 
II toll I loring t:unsli!UI'tlls or inur~:anic 
mdic:ator p<tr<llllt'lt:rs an!; b11ron. 
c.ddum. chlmidt•. fl11oridl!. pi I. sull<~le 
.ll!d lui • .! di,suhwl solids (TDS). TIH!SI! 
1110r~anu: indic01IUr p.tranwlcrs art! 
knn\\'11 to he leitding indicators t1f 
r..!t•;Jw\ of conl<~lllin;lllls associall~d \\'ilh 
r:cR and the .'\gency strungly 
r,•rtHHIIlt'IHis th;•l Stale Din:clors add 
tlu·"· conslilw•nl\ lo tlw list of iudir·atnr 
par<tlltl'lt,rs 111 lw nmnilowd during 
dt·lt'f.tion monitoring ol gruundwalf!r if 
.111d \\lll'n ,, :'I.IS\\'I.F dr•drles 111 :u:ct!pt 
CCH 

·, ht• ''1:''111'1' has cnnduded that CCH 
<.dll reilt.lih· h" hnrJ<IIPd in pcrruitlt'd 
\I.S\\'I.F- prontlt!d thai thP\' ;no• 
t•\.tlu;ott>d lur w;'·'"' r orn('aliluhty •mtl 
phu \!fllt•nt <l'i fl'tJIIIr.,d undt·r the part 
~c,n rt''llllf<'llH'IIh. Furtlwrnwn•. 
• on>~,.teut ll'tth till' rec:ordlwepiug 
rt•quirt•nH•nts in~ :t5B.2!J. the Agt•nn· 
furt lwr t':>.jwtt:. Sl.tlt! Dirct:turs to 
1'1\t:mll.l!le !\.IS\Vl.F unih ret:t'll'lllg CCR 
.dl\·r the dft:ctivc datu of this rulu to do 
,;u pur~u;utltu .r "CCR ucu•pt.1nce plan·· 
that b m;1intairwd intlw facilit\' 
u;,..r.tllll[! rPr:ord. Th ts plan \l'tlldd 
.1s:.ur" tl~otl th•• lviS\\'LF f,u:ilit\' i~ ;m·arc 
t•f th•• physical and dlt'tnit:;d · 
, h.lr.H.tt•nsli.:s uf th,, waste n>t:t!ived 
( 1 t · • CCR) and hamllt>S it 1\ith thi! 
;nlditwnal pn·caution:. IWI:nss;uy to 
iti'Uid d1"l. m.ainlaiu >IIIH:lnral iHII!f;rilv. 
.wd ii\'UHI mmpromisiug tlw J:as and 
J,•;~t.h.t!t• r:ollt•clinn S\'Sit•ms of llw 
i,lltdfillsllthat hum;in health .111d tlw 
t•awironllh!lll aru prolt•t:ltid. \VhiJ., tlw 
;\gcncr scu:~ no 1\c.:d It> inquJ~C 
duplicall\'c rt'quirenwnts fur :I.ISWI.Fs 
thai rt•r:l'i\'11 \.CI{ fur tlispnsal or daily 
or\'t•r: dl·l'clopllll'lll of tlwsc at:ceplance 
pl;m' "~ 11'••11 as" n·d~··cl list of 

grnund 1\'itler dt•lt•t:l inn monitoring 
um~lillll'l\ls wtlllwlp nllSIHI' that CCI{ 
is IH·in!: llh111agt•d in !lw most prol•!di•·•· 
lllillllll!r Cllllsistl'lll with llu.• !'.art :>:Oil 
requirt•nwnts. 

5. lnaa:th·e CCH Surfar:t•lmpmllldiiH'nts 

Th•• final rul" also .applil'~ to 
"inactin'' CCI< surf.1t:" illlJHHillthau•nts 
oil olll\' allin• t•lectric utililitl'i or 
iulh·ilt!tlllunl Jlll\l'r•r prodttct•rs. 
r"gardless of the fuel nlrr.mll~·lu,ing 
usL•rl to produce t•h•clticll \': i.t•., surf.1n• 
illl)ltlltiHilllt:lltS ill 1111~' aLih·,• electric 
111 i lit y or i ndi'JII!tHh•nl po\\'er produr:t•r 
that h;t\'1' n!.tSr·tlt••u•il'ing CCI< or 
olht!rWi~t: .tctil'dy lllilllilf:illg CCit 
\\'halt: it 1" lrttt· that EPA I!Xt'lllpled 
inada\r•unit.; frumtlw pari :!511 
rl!tJ1tin•IJJelll~ in l!l\10. tlw original 
"alolitlr•l1 n•gul.11ious ;tl 41J CFR pari :!57 
(1\'hich <~rc utrrt•ntly applicahlc lo Ct:H 
\\ .astusl applied tu ";dl ,;olid 1\'asle 
disposal fad lilies and pr;u:tan:s" c~n·pt 
for den·n SIH't:ifit:ally t'llltll"" ·•lt·d 
I'M!tnptions (1111111' ol which are 
tdt•\'illll ). ·IU CFR 25 7 l (d. See nlsu. ·ltl 
CFH 257. 1(,1)[ 1 l-!2). :\nd as tlist:usst•llln 
gn·;tll'r ri••Liillll'low, suhttllt! D t•f HCI{,\ 
dot!~ nul linlil El't\'s authuritv lo<u:ti\··· 
unils-th<~l is, units th<~t wcei1c m 
otlu:r\\'ist~ managt• w.1stcs after tht• 
,.ff .. cti\'1' d:1t1! u! tht! n•gulations. El':\ 
h;ts dot:HIIll'nll·d St'l't•ral dar11agt: c.tsts 
thai hoanl 111:r:urret! du., In llldt;li\'e CCI{ 
-.;urfuc1• unpuuntlult'nl~. int.ludint; th•· 
rPietJH• or CC1< :lltd \\'astt.•\\'11(1'1' rrot11 ;HI 

in;u.til··· CCR surf.u:t: iHIJ'IIIIIttlnwnl i1110 
tht• Dan Hi\'l•r \\'hir.h m:cum•rl smn• 
puhlic;~lion of till' CCI{ ptopost!tl ruk 
As disr:uss.•d in till' propo~;d, tlw risks 
""rwiatl'd with lfl;u:tt\'t' C:CH ,;urfan• 
ttnptHHllil!ll'nb do not rlilf1•t 
>lgntlt• 0111tly from tlw rbks ;Jssuci<tlt•d 
\nih ;wlivr• CCH surfotcc impmmdmt!nts: 
111t11.h u! tlw fl>k from lhest' unit- is 
dn\'1'11 hr tht! hrdr.lltlit: lw:ul in1posed 
In· illlJHIIII!d.,d 111111s. Tlwsc r:nnditio11s 
T"lll•tlll pm"""' 111 huth ar:ti1'e and 
in;ll:ti\'1' un11s. 1dlich t· .. ntiuu" lo 
11111JUIJ11tl li'luitl .1lnng 1\'ith CCit For ;til 
llu•"• fl'•""ll', till' t\gPIICY h,as 
umd111lt·rlthat inilt:ll\ ,. CCR ,url.1cn 
impoi!IIIIHII'Ill~ rt'tlllll't: rPgul01tury 
U\'t'floif.\hl. 

Th., ~"'" t!);et~plion is for·· in.tcli\'t'' 
CCI{ surf.ll'c impuund~twnls lh.al ha\'c 
cuntplt•lctl tkwat1!1'in~ and cappi11g 
"l""'dions (iu act:ord.tllt:t! with ll11> 
r...apjtillg n•q11ireurcnt~ finali..:cd in this 
rult:J within !larct~ \'t!iiTS uf the 
p~thlicalioll 11f tllis rultl. El 1;\ c:onsidnrs 
tlwsu llllits lo Jw OIIJOlilll!llliS Ill in;ar:lin• 
ccr< l:mdfilk 1\'hidl ar<l nul <uhj.or:l 1<1 
1l11: !iual rule. ;\s nutctl, El't\·, risk 
;tssl·~snwnl ~hn11·s that tho highest risks 
aru assuc:ialt:<l with CCI{ qarf:u:o 
itnpuutHhtwuts due tutlw hvtlraulic 
h,•;ad i111pos.•d hv impuuutlt·d \\'aler. 

llt!ll';alered CCR surl•u.:;o impounduwn\s 
will nn lnngt•r h•l subjl'c:lt•d lu h\'llr.n&lir: 
ltl'.td so thl' ri~k of ro•lt!OISI'S, indutling 
llw risk. thatthl' unit willlt!otch intu rlw 
~ro•mdll'ill.,r. would"" nu gro,;~tpr tllilll 
those frutn CCR l•mdlilb. Simihtrl\', th .. 
wquimnwnts of thts rule do not ;&ppl,l' 
lu Jllactin' CCR landlilb-whir:h .m• 
CCR lanrllills that doru11 OII'.Cl'Jll 1\'0isll• 

;llltlr the dlecti\·e rlilh.• of the 
n•gulations. The t\))t:llC\' is not ·11\'iiTI' of 
any damagr! t;ascs associ;Jh•d with 
in01ctinl CCR landfills. and ;"noted. th•· 
risks of ml''"''' ho111 such units aw 
signiric:anli \' lo\\'l'r than CCI{ surface 
in1 JllllltHIIII;!nts ur actl\'1! CCI{ la1ul fills. 
In till' iihsellctl ot this t\'(JC or el·itltmcc. 
.uul consist""' \\'ith the proposal. tlw 
:\\:1'111:\' ha" dl't:idl'tl IIIII lu r;OI'I'f tJWStl 
111'i11> iitthis final mil'. 

Uurh•r hot it lh<' subtitle C and subtitlt' 
f) option:;, El':\ proposed tu wgulal•! 
"lltaclin•· CC!{ surface impoundnwnts 
that had not compldccl closure prior to 
I ill' l'ffm:ti\·c dii!C of the rult•.J~J':\ 
jlrtlllfJSI!d tlJ.JI if an\' inat li\" CCI{ 
>llrfar.t• intpo1111drn""1 '""'not !llcl tlw 
111!•:rim status clusuw lt!IJIIirenwnts (i.t· .. 
dt•\\'iill!rcd <llld cappt,dl hy th1: dfct:liw 
dati• nf tht' rult•, th1• unit would he 
~ulJjcct to <111 of lhr. ft!IJIIirernt·nls 
·•PJ1Iic.1hle to CCR 'ur[.u:t• 
imp,,undnwnts. Under tho suhtitl•• C 
oplitlll. tho~.: requirements would hav" 
iuchuh•d rompliann• ll'ith the intl•rim 
,t.otu-. ,uul I"'' llliliillfi wgul.ttion., Und••t 
subtilin D. such llllils would h,o\·., het'll 
n•q11ired to wmph· with .ill of the 
1 1 ill!ria applic:abl" to CC:R surf;u:n 
impnundnmnls that rontinuNI to 
WCI'l\'1! \\':JJ>It!S, lllcludillJ; RIUUIId\\',lter 
lllouilol in". curreclivP ar:liPn, and 
do~uru. 

El':\ ;u:l..nowlt!dgt•d that 1111.~ 
rt•prt•~onll!d a tlt•pnrtlll'l! lrom llw 
:\).;t:m:v· s I ong ·~l•md Ill!: i111 ph•rnt•nt.tl 11111 

of thu wgulatury progr;lln undN ,ubtitlt· 
C. \\'hi!,• tlw slatutm\' ddiniliou uf 
''disposill" h,Js lu:"n irrt>adly inlt>rpn•tl'd 
lu iududt• passive leaking. hisloric.lll\' 
El':\ has c:onstnu~d tlw 1h·finitinn n! 
··rJi'JHlSOI!" lllllrt'llilrroi\'J." f111 the 
purpust•s ol itnpl"""'"ting lht• ,u!Jtill" C 
rq:ul;rtury rt·quir•·mulb For t'X>tmpl!!s 
seu ·1:1 Fl{ 0.1\'.lH·I ([).,c. 111. 1'171!): and -l:i 
FH :1:1117-ll'I"Y I!HIO). :\ltluHa~h in sullll' 
,j(u;ations. pusl·plar:t:t~WIIIIla.lllolgt'IIH!IIl 
Ia.•~ ill'en n•nsidererl tn he dispos;tl 
trig)\"ring RCR:\ suhtitlu C rt•f:ulatorv 
rcquiwnwnts. l'.g .. drcclgin!i of 
impnutulnwnts or managm111mt nf 
l,•a.:hall•. El';\ h01s gt!tmrally illl<'rprclecl 
tlw stillltlt• to rcquirl' a JH•rmit only if a 
facilitv tnwts. storl's, or arli>·nly 
di!>post•s uf thtl w<tslc <&ftt~r the cffct:tivc 
<hill' of its du!>i!lnation as a ha1.ardous 
wasltl. El'1\ oxplaiued that relying on d 
hro.ull'r inll'rprct01tim1 \\'itS appropriate 
ill I hi' lllsl;lllt:l: gi\'"11 that till! 
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~tth~t.mt i.tl risks ;•~sociittml \\"II h 
um .. nth- oppr.ttillg CCI~ ~urfac:c 
tlltPI•IIndmt.•nls. i.<'. tlw put<~nti.tllor 
k.n:hillt' .mil other ro·lt.~.lst:.; to 
"'ont am iuat ,. r,roumh\'itli'r itnd 1 he 
pu!t'lllt,ll for t:.tla~trophic: n·lt~ast•s !'rom 
'1\'111 tur.ol f,,dun.•s, 1\'l'fl' IIIII lll!'.IS\Iralolr 
dtfft·r~:nl lh;m tlw risks ;"sm:iatt•cl 1\llh 
llt>~Cii\'P .. CCH ,;urf.tr:.• impouuduwnts 

!1.1! I:Oillllllit'tllo it!IJIOilllil l1rptid. t~\'1!11 
iilotq;h lh•· 1,1\ ilit_1· h;"l t:t'iiS!'d ltlfJI;IC:I' 
.tdditional w;,~t•~s iutlu· lllttl. 1-:i'.-\ lliJh•d 
·•~ ''~'11 that the risb afl• prill!.trih· 
dtii'PII hr tlw older 1•:-<istin~-: units. 
·.-. htdt "''' gt'lll~r.tll\' unlilwtl. 

In the st•t:liou o(tlw prt!illttltlt· 
di,t ussing thP ~uhtitll' D option. El':\ 
did nut t~'\pwssl~ highlight tlw 
•IJ•plic.tliou uf the rule to in;l(;tivt• CCI{ 
.;url;tu• impmuulull'nl~. hut gmtcr.tlll' 
t'\plaitwd that EPA's apprnac:h In 
d••l't!lnping tlw proposl'll suhtitlc D 
n•quin:llll'l\ts for ~urf01e•· irnpouudnwnls 
(which arc 1101 .tdcln•ssl'd hY lht·p.trt 
:!:,!1 ro~gul;llinn' th.ot s•·n·.,tl as the moth•l 
t"r th .. proposed l.uulfill Tt'~)tlirt:m"uls) 
"'·"to 'cck to"" ~:un~islo:nt with tlw 
t.or hnic<tl rctJUirt!llH!IIt~ dt.•\'lliOf>tHI IUidl'r 
tlw whtitlt~ C: opt inn. (See 75 FH :15 l !1:1.) 
!'In .uldttion. El'r\ r:nnsidt!wd that 
l!l<tlll' nltlu' lt:chnical re<Juin•mt•nl~ th.tt 
1~1':\ dt•\·l'lupt•d to spcdfit:al!~· addrt•ss 
till' rbl..s frumlllt' dispusalniCCI{ as 
p.orl of rlw 'ulttitl" C illtl'nwti\'t• would 
bP o·qu.dll' ptstifit:d under a RCI~.-\ 
'uhtitl•· I) r••ginw. Tht· factual 
n•t orrl-1 •.. tllf' ri>k .on.oh·,j~ and tlw 
d;l!u.tgo· o:.tsl',--,uppurlin.s sut.h 
!t'!JIIiro!llll'llts i' tlw san11:, irn~'Jit•r.lh'l' of 
thf' <tahllor\' .mthnrrll' under which tlw 
·')-II'IH:y ~~ opefilllng Thus $1'\'1'1'<11 or 
tlw pruvb1ons El't\ 1, propos1ng untii'T 
!{CR.\ 'ithlttl•• I) t•illtt·r CIIITI'"I'"'"I to 
1lw pro\·t,ton; El':\ 1-; pmposill!-: to 
,•o;t;lldi,.h tur I!CRA suhtitl•• C 
rt•tpllt!'tllt'llt TIH'sl' pro\·isiolls inch11lt~ 
tlw follow in~; mgulalory pmvisioll' 
•P••cdu: to C:CR thnl El',\ is propusing to 
""'""h~h: SI"OJW ctiiCiupplicnhilill' (1.•·-. 
:rho u·i//lw <ohicct to t/w rult· cntr•riu/ 
it'IJIIirt.'IJII'/11.') . ") [mnphasis ;ut.IPII). 

EPA rer:~il't•cl mtnwrons commPnts ott 
''"~ oiSJil!Lt of the proposal. On the 
·.·:hnlr.. till' l"!lllllllt'IIIS \VI'rt! rm;usmlun 
1:1':\', lt·!~al illltltoritl· undt~r suhtith: C In 
n·gulatl! lna!:li\'t: anti dosed units. as 
m•ll itS inac;ti\'C and dusmllacilitics. 
1 lnt> group of nmHllt•nters. hmi"P\'cr. 
"Jl''ctll!'all\' .-riticizt•d tlw propust!tl 
'uhtttlo· ll •••gul<~tiun 1111 till' gwuutls lhitl 
1\ f.llll'd In .utdn•"s tho• rbks from 
.n.u:li1.'1' CCR 'ilrf;ll;u impoundnwnts. 
Tht• nt<tjorltv of cotnnwnlt•rs. hiii\'1!\'Ur • 

. ugm·d th .• t ·RCRA dot'' 11111 ••uthnri<'-t! 
1-:1':\ lu r<'glllalo· inactil'l' or dosed 
'urf.u:" imptnuttlnwnts. Tlms1! 
'· rnunu•nt.-rs focn~t·d un t\\·u prittlttry 
;trgttm••nl~: first. th:il HCIL\"s cll!finilion 
nf "tlispos<tl" t:;tlllll>l J,., iHierpretl!d to 

inchult' ··pas~in• nugratiun" has~:tl on 
llw pi<~ in l;tngUOI)l!l nf tlw ~tatutt•. aud 
":u111d. I !tnt ~w:h ;m inlt'fJHI'tatwn 
conOic:tl'll with cnurt d{'cisinns in 
~cvo•r.tl c m.uit•, loulding that untlt•r 
CERCL.\ "tlispu;:il · cln;·~ not iru.ludo~ 
p.tssivt• lt·.1kin~ m th•· migr.tlinn ol 
l"lllltillnin.tnls. 

In support uf th••ir first argullll'lll. 
l:llllltiWIIIt:rs arg111:d th<~l tilt~ plam 
l;~ngu .. gt• uf I~CI{;\ dt•tllt•nstr.lh:~ th.tl tlw 
rt•tluiro•nu:nls ilrt' "pr"'l"'t.li''" 111 

11o1tun:" .md tina~ c.tllnul Lc inlerprelt:d 
tu :tpplr to past ;acti\'ities. i.r• .. llw past 
tlisposal:< in in;u:th·,, CCI{ Utllts. Thcv 
i.JSII art-;tlt'd llt.ta lh•: ;thSt'llfl! of the \\'ore! 
"l.,:u:lting" fru1111hc ddinition 11! 
"disposal" dt:;trl\' inrli•:.llt:s th.1t 
Cungru~s diclnol int••tttllu r:o\'er JMSsin· 
lo•aking or migr01tiun fwm CC:H unit~. 
Tin• Lllll\llll'llh•rs also sPh•ctin•lr quott•d 
purtiuns of past F.l't\ sliiU•nll'nts. 
clniming thallhesr. rlr·nwllstmted that 
EPA harl wmlnsivd1· inh:rpmtetl RCR:\ 
to pwdud" julisclic:lion m•t•r inacti\"1' 
units .u11l f;u:ilitics. lu particular, tlw~· 
poinlt•tlto 1·:1' :\ · s dt:dsion in I 'lHO nul 
tu rorpliw permits fur dust•d or in.u:li\'t' 
facilitic:s. 

Cmllmt•nii'TS c:itt•d st:l't'T;ll cast:s to 
snppml tlwir src:ond claim. Tlwse 
indutle Cnr~on/Jur/Jor \'ill.,., Unucal 
Curl'·· :!in F.:HI Hli:l {mh Cir. :!00\); 
r:uilrc/ .'ittrl•:.' \', I .'ill i\r:n:s of l . .c1111l, :!U4 
F.:lclli'lll. :"010 (:!llflll): :llllllllllllslriol 
Sptt•m., v. l'nm•· Tt•.-luwlogy. l:!ll F.:ld 
:l'il, :1511\:!tl Cir. ltl!li): L'nilt•d .'>llllt•.< ,._ 
C\/n(; /11'11111' Co., ~lfi F.:ltl 706, 7 II (:lrtl 
Cir. t11!Hi); /c~s/_t'll MJ.~. Co, v. KnpJINs 
C:o .. ·W F.:hl i50. ili:t (:'•tlt Cir. 111!1·1); 
/Jt•lull<'\' \'. /'mm o/ Gurmd. :,s F. Supp. 
:!tl :!:Ji. :!5fi (S.ON.Y. l'l!I\JI: St:t.•a/sn 
llll<·t'/wtlt C:mty. Or~. ,._ lltJm·.v·ll'•·lllnll 
/rll'. :.!1\:t F. Supp. 2d i'Jh, 11-tti n.l 0 
(ll.N.f. :wart)_ Tl"' conu•H'III!!rs 
ad.uuwiP<I!:•·d th;tt tlwst• cas"~ 1\'t•ro: all 
dt•cid••d tlnt!.:r C:ERCI:\. but cbim I hal 
tlw cnsc•s .m: all t'CjU;tlly dispusitil'l' with 
mo;pm:t to HCI\:\ ·~ dt•linilton of clisposal 
heCil\ls<' CEIH:I.:\ ~pt't:ilir:ally 
i nu•r1mrot1t•s h\· rd•~r••nr:c! I{( :H :\ 's 
'lalulor~· dr•linition nf dispos;~l. 

t\s illl imti • .l 111atiPr. it is nnporlanlln 
cnrrPcl r:l'rtain mbuntlcrstandings 
nmtaillt~tltltmw;lunll ;1 numher of tlw 
t:IIIIIIIH'tlts. First'. El'.-\ did prupnso! to 
indutlc inac:til'l: units und~:r the subtitle 
ll altt>rnati\•t•. EI'A dearly signaled its 
inlt•nt tn co\·t~r tht• ~nnu• 11nh·••rst! nf 
units ;ourl f;u ililit~~ CO\"t'r•·tlundt·t the 
snhlillt• <:proposal. El':\ tlit! 11o1 iuc:hrdt! 
a l:orrnsponditt); oliscussion 111 il:> 
{~xpl;malion ol tlw suhtitlt•IJ altl'rtt:t!i\'1' 
ht!C.UISt' ttpplit ati1111 o£ thH l:ritPritt Ill 

in;tctin· units tlid not rnprt•st!nt sut:h a 
signili<::111t ciPparturo• fro111 El't\'s past 
pr.u:tic:t· ur i~th•rprel.ttion . .-\s discussml 
in ntm•• dPt;tillu•lll\\', I lit• nrit:itt.tl 
strlotillo• f} f{'P,Hiations applil'tllo .til 

existing disposal units. s .. ~ 40 CFK 
:!57 .I[ it)[ 1 )-(2). [c) <llld ·t:l FH ·1'14 :!­
·1114:1.·1'144. 

Second. :;o~\'tllal Ctllllllll'lllt'r" c;rllicizt·d 
El':\ 's purpurtt:d propo:wllo cun~r hoth 
•·dllSI'tl" .md ·· inactivo•" sudan· 
iuqHn!IHlnwnas. 11<111!: tlw h•rm< 
iJIIt•rc:ho~ng••ahh· Tlw"' <;unt• 
comutt•tll•·r~ abo rl'fo:r tu both "ita.tt li\•' 
f;u:ilirll•s·· ;utd "iuac::li\'t'lllltls." Tlww 
;tr" all diffnn:nt conct•pts. •111cl El'.-\ 
dearl\' di,linguishmllu·l\\'!'1'11 tiH;rll 

El':\ propo~ecl to rq;ulat" o11h· 
"inactivo'' surfilt:t: impoundn~t·nb lltttl 
lt;ul not corn plt!tucl do~ ore of tlw surfaco• 
ir11pmuulnwnt hcforc the dfet:lin: d.tle. 
· ·tn.u:ti\'P" surfilc:t• illllliHrtulm••nts iHe 
tlu"'' thai umtai11 hoth C:CH .md w.tlt~r. 
but 1111 lon!!er rm:dve additional1ras1t•s . 
II\' contrast, a "closed" surface 
itilponrndtllt'lll would nu long.•r contain 
1\'att•r. althtlltf:h illllil\' t:UIIIillllt! In 
t.tlltlain CCI{ (or other 1\'0ist•:s). nml 
1\'tlltltl ht• t:appud or otlll'rwist~ 
m;tinlaincd. Them is lilllo~ differunco• 
lwlwl'~n tlw pntr.ntial ri,;k.' of an ;wli\'t• 
;mol inat:ti\'1! surf;u:e impoundmo•ut: hoth 
can lt•;tk into gronntlwal••r. anti hnth ;trP 
,uhit•ct to ~tntclur.tl f.tihm·s th.tt n•lo·.>s•· 
tlu: w.tslt::< lltlo tlw t!lll'ironmt•nl. 
inc:ludin~; c:.rtaslroplw: failurt's lc;Hhn).! 
tn m:tssi\'o! ro•h•:tst:' th.11 thro•a!l•n h11th 
h11ul.111 hP;olth and tlw 1'11\"iruntnl'nl. 
Tlus is l'lroarlv lh•tntlllStratt•rl h\' tlw 
rl'l~f'lll spill i;1thc> l1;w l~ivo•r i1i North 
C.trnltnit, 1\ hidltiU:urtt·d oiS tlw n:;ult ol 
a stnu:turilllaihtr•• at :111 inac:ll\'t' ~urf;trl' 
irnpoundnumt. Similarlv. as 
dt•mon-;trotlt•tl h\· tlw disr:n\·r~n ol· 
;odtltaiunnl d;uniag" r:.tscs upo1; the rcu:11t 
installattoll uf grllllllrlwakr monituriiiJ: 
"''"h'ms at r•xi,Jill~ CCI( 'llrl;tn: 
i;lljltlllllllllli'IIIS iu,:O,Iic hiflolll and llliiiOI>. 
lll<tll\' "'ist111g CCH surface 
illlpOIIIHII!ll'llt~ am Cllrrt!lltJy lcMkillfl. 
;dlwit currt111tlv unrlt•lt!r.tcd Thc•se are 
tht• ri,;ko; the tltspos<tl rult: spt"':ihr .. lll\' 
~··••ks t11 .uldmss, ;ual tlwn• is nu logir .ol 
hash f1•r tli"<linguishing ln:lweo•n unit• 
tlt.tt Jlft'SI'tl\ tlw Solllll' risko;. 

EPA did 11nt propnst• to ro:quir" 
"dust•tl" ~urfaco imp111111dmenh In 
· rN:Iosl!." Nor did F.P,\ inttmd. as thP 
~;11111~ c:tlllllllt'llkrs daim. that "litl'ralh· 
htindro!tls of jHt~\·iuuslv r:lost!d . -
:aarlace impoulldmcnls-milny uf whrdt 
\\'t!r<• propt!rly t:lo~wcl clr~caciPs ago tllldt~r 
stnh• solid waste programs. l~;11·•· 
d~olltHetl \JII'tll!rs. <llld now hii\'e 
structun•s huilt on top of tlwm-wnttld 
lw c;unsitlt:rcd .wliv" CCR tlllil>." 
;\t:cottlinglv. tlw final rulo! dnt•s ""' 
impnSt' any rtltJUin·nwnts "" '"'Y t:CR 
surfa<:c impoundmt•nts that h.t\'t' 111 fat 1 

"dosed" ho•fon• tlw rul•'s t:ffec.:tin· 
dato:-i.t! .. tlwso• tlwt 1111 long"r tnllt.un 

w.tlt•r a11d """ nn lnnw•r impnut1cl 
liquid. 
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Furtlwr. EP:\ IW\'r!r proJJOSNf that th•• 
n1h! would appl)' to inadive facilitir•,. 
Tlw propus.tl was clt•ar that the 
w::;ulalions would apph· ro iteli\'1.! 
fm:ililic~-u· .. I host! I h;,, conlinm• In 
!;Oiler;lh1l'!cclric:it\' lor distriln1tion tu 
till' pul11ic. oJtul thus•! that cnnttntw to 
m.utat;t! CCI{. Cunsislt•llf with th.l! 
pruf)IJSUI. the finnl rule .tppliPs unlv Ill 
in.u:tivc surfilcl! impouudnwnls otl itcli\'1: 
l'lm:tric utililil'$, i.e!., !acilitit·s thut <Jrt! 
act:\'1!1\' gmwraling ole<:trH:il\' 
irfl''!"'ctive of tlu: fuel ust•d: 

l·inally. some UllliiiH!Ills fueust•tl ou 
iS> Ill" thai were Sjwcific lo thr1 plain 
bu!.(Ua).\" of suhtitlt• C prm·isiuns. \\'hi!., 
IIIlis! uf th" issues thl! c:mllnwntt•rs 
ro~iserl n•l.!h• l'ljllidlv to El':\'s ;Juthorilv 
under l!oth •mhtlllt·~ C <IIHIIl. h"caust:. 
tlw iu~o1l rule t!stilhlish!'s slallfl,ml., 
unt!t·r ~uht1tiP D uf i{l:R:\, EPA has not 
o~ddn•sst•d cotumonts th.&t ;tru purdy 
rde\'ant 111 a pplicablc tu the extc•nl.of 
1:1';\'s autholll)' under subtith• C. 

.1. Pbi" l.anguil~<' ut RCR,\ and El':\ 's 
l'.ht lnteqm•liltiono; 

l'ndl't both ,uhtitlt• C ,tnd subtitlt~ D. 
EP:\., allthurit\·tu regul01k "inadinl" 
units ptimarily stems from the il)\&mr:v's 
<~llthorit~· to rt•gulatl' "dispos.d." Tlw· 
I,., tn 1s tldinml one" i 11 RCH:\ ;uul 
"I'!' lit•~ lu both subtitles C and ll. 
\lon•mt•r. till! d,•finitiniii''\:Jllit itly 
llll:iudt·~ "ll'a~ing" otltd "plat:lllJ! or <Ill\' 
... ulid wa!o'h· , into ur ou an\' land M; 

lh.tt 'uch [w;~slld or auy const.itut!llt 
tlwn•ol ru.ty t:nh'r the 1:11,. iron nwnt . 
or lu· dist:hargnd IIllo anv \\'ah!r.s. 
inrhuh:l).! groutldWiltcrs.· .. ·12 U.S.C. 
{i<lfl:l(:l) 

Cwnlllt!nlcrs fmused on tlw past 
Sl<tli'IIIJ'nl' thai El':\ t:llt•d 111 tlw 
propositi Ill ;u:kno\\'lt•dgin~ that tltl' 
:\);"'" \ '""' prupo~ing Ill r.:\'isu its 
tulerprt·ldtiuu for this rulemaking. Itt 
1-!''"'''·'1. llw t'tlltllltents rniscunslnte the 
sit;nific.mc" of thew past stalenlt'nts. 
Th•• cited p.tssagl!s nwmlv uxpbin that 
th<" pt•nmtrill~ n:quin:11wnts 111 suhtitle 
C wtm• 1\'ritttontu ht! "prospm.:li\'c in 
n:,tur .. · ilnd a' a r:oll"''l'll'llt:t!, EPA has 
dlu'it:ll lu inlt'f!ITd "disposill" mow 
n .. rrowh· in thai t'niiii'XI Tim~ EPA'•• 
l11stut i<. .inh,rpt<'lill iutt undt·r ~ubt ill•• C 
\\·,ts IIlii lmscd un an inlerprl'tatittll that 
I he pl.1in lan!lu.tgl! of RCH:\·, dl'liuiti"" 
of "dtSflll!>al' !lf"Chl!led readlltl!: 
in.l!'tin· lllllt!>. hut on a detcrmll;iltion 
th.tt ,, narrmn•r 111tcrpmtation 1\'ullltl hu 
to·oNlllothlr• in light of specific langu<~gc 
111 st•ctions .1001 ,uu.l J005. <llld tlw 
jlfolt;\it;_.) I OIISI'IJUI!Il!:es Of appfyi11g 
1/H·st.' rcquirenwnb to inacli\'e 
r •• cililies.•" 

• It h aho (.h•.u 1h..1t 'nt.uu !'IUIHill1· C: 
rr.rpfri'Jnl'f~U tu l~H-1 ,J., .tppl~· to in.u.tivv unit:'~~. f1ll 

n,.,mpf••. '.r'1..tiJHI ~UHH{illlrtplifl'" (.u ihth·~ fO clt•otl\ 

:\'otw of El':\\ past stah•Hwllls 
i•u.!urlt•tl.my inll!rpll'liltiull tlt.tt 
"lt•akin!1" tlur•s 11111 incltu!., leakiug from 
olll inacti\'l! tli>pll~ilillllil. or th.tl tht• 
~I.Jtntmy dditlltion of "dispm.tl" c;llt!ltll 
hi' lllh,rprt•ltnilu ilpph· tn the curw111 
const•quences of past ,Ji;posals. To tlw 
colltrilr)'. El':\ '"''s "'"·'r in tlw uriginal 
1 'I :ill prupost•d h,tzardous w.t~lt! 
wgulations th;1t lt~aking from iu;activt~ 
disposal lltlils constitute~ "disposnl" 
under HCRA. 

Nnitlwr RCR;\ nor it~ lt•~;:isl<~ti\'c 
history dist:us~es whl'lher wt:tin11 :HJtl.J 
~tantbrds for U\\'ners and upnr,otur> uf 
ft;tz;trd""' w;~sh• trt!ilhllcnl. stora!:t'. nr 
disJ•mal f.u:ilitii'S iiJIJllr ur \\'L!re 
inlt•udo•d tu •q•ply to in.H.t i\'e f;u:tlitws, 
it• .. tho,;t• [;acilitio•s \\'hi< It ha\'r! ceasNI 
recd\·ing. !waling. sturin!;. ;uul 
disposing of wastes priur Ill the t•ffeJ.!i\'e 
d.,t .... r th" "'btitlr• C n•gulatio11s ... '/'his 
is 1111 importwrt issul'. lttiii'CI't!f. ben/list• 
SOIIII'. litH/ pt•rlwps uwsl. inw:rin' 
fun/ilio•s IIIII\' sti/1/w "c/ispu.,iug ul 
11'11.,11··· :tit/Jill !itt• IIWWiill!-: of t/w/ II' fill 
i11 Swtiu11 10/J.I{:I/ of 1/UI:I. '!Jispos;tl' 
itu:ludo~s; tlw dist:hitrgn. dumpi111:. 
sptllw~. ll'aking.. . of ;m1· solid wastn 
or h;aznrt!ous WiiSII! into or~~~ ill\\' lantl 
or \\'iltt·r so that sur:h solid \\'astl!.or 
hat.anlniiS 1\'iJStl' or olll\' Ulll,tillll'lll 
thtJfl!tll !llil\' mt"'r tlw tinvirolllll!'lll or be 
t'lllitlt•d IIIIIJ tlw ••ir or d isdtilr!:t~d intu 
.Ill\' w.ttur~. 11!dudin1: ;:nuiiHiwatpro; . 
.\ltlll\' i111u:/i\'t' lunlitil'< 1J11II 11 t·/11,. 
!t·aki'n;: ,,oJid n~ l~t~zunluus u·t"lr~ irrlu 
gwllllrill·t,lc~r llllfillrus /w "disposinJ!" 
IIIHit·r UCil:\." .J;I l'f{ 51!91H (emplwsh 
addt•d). 

1\oltJ as ,, . .,II that El' A dPcliued to 
1111p11~1! fl!'!lliP!III\'IIh IJII "illilt;ll\'l: 
fm;ilitie.~ .. 11ol "inacti\'r. units at actin· 
fadlttit•s." wltich aw tlw entttil'~ 
'·"''"rt•d iu this fiu;tl C<.:R ntl••. Furtltt•r. 
tilt' Cfllll('lil'iltiiiiiS tliSt:IISSI!d ill 1!1711 
wow spt:citk tn in.u ti\'t! ur closet! 
fadlili•~s: tlw t:Otl<:J'III I hill the prcst'n! 
nw•u•r of tht• land"" \\'hich 0111 inat:ti\'" 
~ih: l\'ilS lnc:.ttt•rl might lt.tn• 110 

t:nlltH!I:Iion {utlll'l' th.111 prt·~l'lll 
0\\'tlf'r~hip nf tlw h11dl \\'ilh the prior 
di,po:'itl ac:t1~·itw~. hi. These 
consillf'ration~ aw IIIli rl'lr:valll to 
iuat.:tiu: CC:R s11rf;u:c it"f>"'"'"""'IIIS ill 
acth't' elloc!1 it. uti lit ius. 

El':\ furlht•r t:lilrifit•d this pthttion in 
lito• I !JIItlfin.tl hilz.mluu> ,,.,,,II.! nth:, 
t•\plilllltll;: th.1t. whilt! tht• ,\g"ncy ditl 
nul :.;•.:nerodl:o iutt•Ju!to Jl'}:lllah· thuse 
portions ul f<u:ililics that had dosed 
lwfore tlw ctfo!t:li\'to dotlo!, tlll'm wen: 
I'XCt!ptions to this. amlth;ll in 
iudiviolual Ll~t·s. in<~cti\'cportions of,, 
facilit\'-ur in other words. iu;u:ti\•t• 
units. might he regula!ud. 

up rtt!.•.t!~.•'" hum iuo!( tin· mHI't loc<ttmf uu tft,, 
rwdUty 'lltP 

IO!wnt'f> anti opm.otors which eonlinue '" 
upt•r.oiH ilht•r I!J, . .,ffclli\'" tlalt• o{ lh" 
roognl.otiulh 11111~1 ensure thai JIOrlinns of 
f.n tliti•·s dns.,<f lll'fnrl! the l'fft!Ciiw d;1h: <Of 
thl'w noks do nol tllto·rfcn· wilh lh•· 
nwnttorinn nr cunluil of .u.ti\'t• porrion" Tltis 
t•••tttllt:llll'lll r••gulah·' llw j,,ulit\' wl11t:h 
up.,r.ttt·s untlt·r the HU{,\ rt•gulaiions. 
.thhuunh 11 m.t\' rt•tjUaro• th•J own,,r ur npo:r.ttt>J 
l~t•ft-r~· .Ju: tet:t~ht·~ ., pt•rlllit. or .• 1s •ll)t~rtalt 
cnnd1ltott. 1o t;tLP C1•rt.1in rtlt•.nt;urt•s un 
pnrttons uf his fa~ilit1· clu.crl bcfnr" tlw 
..ttt•cth·t> cJ.ttr- nf th•~sf: r..•guliiiUifl'\. 

·15 FR :tJUull. (St•e alsu ·15 FR JJ 1 :-u.J 
In other words. El' :\ I\' a' d••.1r that ih 

Jill isdktiou under I~CRr\ t•xtendt>d to 
these portiuus llf till' r;u:ilit\' hut th.ll tilt' 
:\~t·Hcy h;ulmotdto a polk\' ·choice nul to 
owrl it> r•!l!ttlalor\' jurisdlt:tion as a 
)letwralrnallt•r o,.;.r tnar:ti\'n filc:ilitit•s. 
choosin!; insl!'iHI to r!!l\· on section 71HI:I 
and CEI<CI.:\ Ill ;uldrc~·s tlw risks ;md 
require cli!aJHIJl of tlwst' ~itt~s. EP:\ ""' 
adnplt•tl a suhst.mtiallv simililr 
.tpproil\:11 h11w. requiri.ng lht• current 
o\\'111'1' or "lwr;ttor of an actin! fiiLility to 
addn•,;s tht• rbks associ;~tcd \nth illl 
iu;u ti\'4' pnrtion oftlw r.,cilit\' that could 
pokntially iuh'rfcru with the. monitorill!l 
or control uf the at:livdy oJwratill).! 
portion of thr! facility through IPaking 
contaminants or other rdei15t1S. 

SimiiMiy. in the 19110 finill rules. EP:\ 
1!'-PTI'S~h· rll'clin••d to wds" tht• 
re~ulatot\' dufinilion of disposal tu 
t!.XI hu.l•• liLt:ulr~ntul or uninh•ntinn.tl 
rt•lr•aSPS. EPA nnlt•tlt!t.Jt "frlr•gilnllcss or 
who•tht!l ,, <.liscl~ougH of haz;mlou> \\'a~tt• 
is inll•ntionalor nnl. till! htlllt<lll he.lllh 
;111d tHI\'ironllttmt.ll dkcts ;tre the s<Jnw. 
Thus intnntioni!l and llltilltmtlional 
dJscltilrges an' itu:!udo·d 111 tlw dt·linitiou 
of 'clispos.d.' "(S"1' -15 1'1~ Dllhll.) \\'hill• 
El' :\ rc\'iSt!d ot lwr pro\'iswns to clarify 
that il permit Wllllld no! h<• re<JIIIrt'tl h'r 
;11:r.idental disch<trges, EJ',\ Wi15 dn.1r 
rhat such .u;tivitit•S .1w pruperly 
rrm~idr•mtl lu It" "tlispus;tl." 

Ill· contrast. El':\'s past 
1111 plt'll1111llatuan ol suht itl11 IJ. follow mg 
frum tht• lc~;lsl.ttn·" ht.•tun· and th" 
stalutory lauguage. consis.lt•nll\' ;~ppltPd 
rq;ulatury n·•ptirt'lllt'Jlt.; '''flJ.dly lo .dl 
f.tcililies. without distinguishing 
hutwnen aclke and illaLtivo or new and 
t"<isting radlitics. 
Co11gw~' \\·,,~ d!!iiT th.tt ~uhlitlt•IJ was 

into•tHio"! to sp.,cificallv .tddn•ss the 
l'ruhku1 ul .tllitltdone<f leaking "open 
dumps" sr:attt•rml across lh1• cu11nlrv. 
'when• rn'ljlll!lltl\' tlw liSt! uf till! Sill' for 

wasto dispos.tl is.twitlwr authuriu,.Jnnr 
supt•n·ist!tl." II. Rep. t\o. 'H-11!.11. p :t7. 
'l·lth Con!!, .. 2d Scss ( 1 !!76). For mwmplt·. 
t lw report desc:rihr•d 1 ho conSH<JIIt'nC•'' 
when "tlw Cit\' ofTexiln:.ma t\rkansils/ 
Texas .• th<uHio.ncd its six open thunps. 
in l'lli!l" to support tlw need lu wquin· 
opun dmnps to upgrade or dose. 
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Simil•trh•. in dt•":rilun~ tht• ll!'t'cllur thP 
1 !'L:i~l.•liun. lhP lln11se rt•porl slalt!d: 

lli'P'""I of ~olitl wa,l••s. inchuhn~ 
IMf',trdou~ w~l."lft•s. t.: Ul h.t\'t: .uh~l'lM' 
''l!\ Uui111Wrtt.lltntp.u.b itl ~t.·\Utdl \\ol\·~. Tht• 
fplln\\ rPg p.tr.1gr.1ph~ (il~ttht; h\·t~ daffpn•ut 
(\';•··~ of -.uch impacls 

itll'o·rl'·'l" tl~<• runs! p••rni.:ious l'fftot:l j,. tlw 
cunl,nnitt.ltinn uf gruundw•tlt~r h\' lt••u hah' 
trom lanrl <lispn,,1l uf w."'" ,\huul h.11f nf till' 
t. S dntn<'slic waiN "'Jli'IY i~ frnm 
ru:tlmgrnund 1\'<ll•~r. anti thu~ is pnto•nti;llh 
-,.ubwct tot ont.·uu•n.thutL Such · 
1 '_JJH.uniiHltion is p.lr!:r.ul;u·l~· \'t~xiu,.; lwc.tUSI! 

o!to.·n it i~ di":lll't'rt•ol ,,flt•r thl' d.nn••se Is 
<I <Jill' .!lld bec.1use the cont.uninatitm is vcr\' 
lu11:: );"ling. Thus l~.,dwle !rum~ landfill or 
duntp l!l.~y nut !'-how up for yt•Itrs. tiJtl)'lu• unt 

• ·.n1 •wtii ••II• I tlw lwulfi/1 is dnw1/ 
ld oil IJ') (emphasb .uldctl). 

Cons<'qlllmth·. •:ubtitlc D of !{CR:\ 
!''"' 11le' dP;tr ;mtlwril\' to ;ulclwss 
utacli\'" or .thandwu'tl tlispo~al sites. 
! lw wh~\'illll prm·isions ,,r J{( :It:\ 
. 'ubtttlt· IJ do not distinguish IJ,,l\\'t•en 
':u:tl\'1'" Htul ''inac:tivt>' dispo~.lilluils. 
'"r do .u1v of tlw rdm·;mt pro\'lsions tit' 
\llll>llictwn to lht! wccipt m dbpus.tl of 
waste alter" spm:ili1: dati!, 

RCRt\ section lOU·!( H) dditws nn 
opt'n dump" as "unr l;~t:ilih nr ~it" 

'.', l10!ft' solid \\',ISh! j, di,post•tl of whid1 
1' 11111" ,oanil;m· l;11ulfill which 11\t'l'l' 
the criterta promulg.tlt•d undt•r section 
. ·10041 of this chaplt·r ;u11l \\'hich is not 
.t f.u.tltl\' for di~JH>< . .I of h.,z;,nlnus 
""'tt•." 4:.! U.S.C. h!ltl:t(14l (••ntphasis 
.ul<h·d). St•ction 41104(it) tlt!l•'!:<~tt•s hro;HI 
•Ill! hority to El' A to dt~lermi•w the 
f.tnlltw~ tlwl \villlw t:nn~ilh~n:ct "nllf'll 
.lump;.·· without .m~· n~cptirmtH•ntlhat 
ttl•· untts or f.ll:ililit·s twin opPr<llion. 
'TIIht• :\dtuini,lt.tlur 'hall prtlltlldg.llt! 
rn:11Lttin11~ con\ilininJl nit.,ri>t for 
dt•IPrminlttl! winch f.tulilit!s shall hP 
t:Ja,•;iflt•tl oiS Sillltl:!f\' landfills ;md 
winch ,h.tll ht> t:las~ifiPtlopt•n du111ps 
1n:lun llw llll'illllttg of thi~ ch.tplt•r." ·I~ 
ll S C. li\.1-H(;d. S!'c:tiou ·Wtl:i(it). 1dtich 
IS ltllt•tl. "CJo:;lllf.lllt IIJl!'filfiinu uf 
••Xt~tingopl'n dump~ ... i~ also ~101 
limllf'tl itt ~CIIfH': "lJpun 1•rnmul,;atinn 
n!Llllt•rt,t tlltdN (100K(,t)(:1Jl of litiS title, 
till\. '"lid \\'.ISII' lllilllolfji'IIIHIII pr.tctit:l' of 
d1spos.JI of ~ulid ',\'astl' or ha~artlous 
wast" wludt cut"titulo•~ the "P"ll 
dU!IIJHm: of solid or h>~zanlons wastu b 
jifoluhitt•d .. 4:? U.S.C. 0945(aJ 
'"llll'hasi• ;~tldo•d). Set> also. st,clion 
HHIJ(it){:J). tl'ljllirin~ slilk plans 111 
prm·ide fur tlw dusiu~-: or IIJlj.lt;ulingnf 
·,//.,.~,,fill~ open dumps"). ·1:! I!.S.C. 

li'HJ(<t)(:l) (cmph•"" added). 
Consishml with th., slatuton· 

pro\·isions, El',\'s t.:urrcnt suhiillt• () 
r~~gulali_on~ at40 (::"'1< pari :!57 "PPir to 

.Ill ~olul \\':I SIC <hsposal r .. dlitles illld 

pr.u.tices .. wlwtlwr at:ti\'1! or in<u:ti\'t!. 
.111d did 11ot diffcrt•ntiatt•lwtlv<'l~ll new 

amll'xisting tau Iiiii'>." ·Ill CFR 
~:,7.1{d S~'t' also. -10 Cl'!~ :!'i7.1(a)(1]­
(n El':\ Wit> d•·<tr inlmth the propt~M•tl 
and f '."".' ntlt•s th.tt the rult·~ applimllo 
;dl ""'ttng f.u:ilitie~: "Tiu~'" crit••ria for 
tlw c:las~;i lit:aliun uf dispos;tl faci Iii it~s 
;q>pl~· to ,,II "~olid w.1s1t'' ;md 
"dispus;d" facihlit!,, wh11:h art• dofint•d 
iutlw Actlinl (~<:r:liun I litH)." o1:11'R 
·I!JH-I!loJ:J. ·IU4.J. Till' fin;tl ruh' was 
f!IIUall\' dear: "These erih'fia apply to 
the full range or [;u:ililies and Jlfill:lil:l!s 
fnr "disposal" of "solid \\'ash•." ;ts lhuso 
kr111s an· ddiu•·d inti,.. :\1:!." 4·1 FR 
5JHO. (Sec alsu ·14 FR 53-J:IK.) Till' final 
rule describes l'ij;hl calcguric:l of 
11\illt'rials nr itt:li\'ilit•s th;tl an• nxch1th•d: 
iu;u:li\'t' f;u:ilili•·s or units aw nol antong 
IIH'IIt. This st;mds in st;trk contr.tsl to 

tht! haz:trdous \\<tslt• w~ulatiuns. \\'ltich. 
iiS di~I:U~St!ll. SJII't:ifit:ally i!Xi!lllpto•d 
lltacll\'t' fadlitio!S frullllh<' purmillin~ 
ami associ.th•d regul<ttury rmp1iwuwnb . 

t.. Citsl' l.a\\' on 1111' IJI'Iinition "' 
Dispusiil 

El':\ alsu •lisagrt•t•s \\'ith tlw 
Lomnwllll!rs' second d.tim !hill 
rl'~ulating iuarti\'t! surlat:t! 
impnundrnllnts wuultl he inr:onsistt!lll 
\\illt c,tst•law ill six circuits. Tlw 
1 omuwltlets an· t:Orrt!(:t thai >OIIll' t:mtrls 
ha.\'1! ~~~~ld lhitl thl' suhst!f11Wilt pitssi\·e 
1111gmtwn nl contamination lt·h on-silt• 
is msuffit:it•nl In suppurtliuhililr 
:~gainsl a rlrin/ purtv that nrt•n•h- 11\\'lwtl 
tlw prop•·rtl' um/N Cl:'lic:J..:\. llitt I Itt• 
t:ontlll!!lllt!rs misntustrtll' this casu law 
;111d fund.un<'ltlotll\' o\·erst.tt•• it~ 
signilu:;mr.t! to 1111: is;tw at h•111d. 01 
gr•·atN signific;uu:e. lwwt•\·.,r. is t hal 
fl!dtH"otl tllllrlS h;l\'1! almost lllli\'t'l Sill!\• 

rt•ilchnd tliffPrtml t.onc:lusions mul"r · 
RCIC\. lwlrlin~; lllitl the ,lalulor\' 
•h•l1nil1ono£ tli~posal tltJt.'S itu:ll~tl•· lht• 
p;~ssi1·p migratiou t>f cnnt;uuin.llion from 
!'11'\'iousl\' disp<>'t•d of 1\'asle;. 

;\s <Ill inilt;d Jll<lllt•r. lht> IS\IIH tlt•r.idt•tl 
lr\' tlw tourts inth•• t.ilerl CERCI.:\ cilsus 
w.ts n;rrtiiWPr thanthn t:mnlllPillt!fS 
. illt!!;l'. I hi'S I! I.,ISI'S gPIIt'lolll \' fllt:IISI'd 1111 
wlwllwr cnrn·nt or pa~l 11\,:lu~r!> of l;md 
t:rllllmn i nalt·d ll\· the ;u.t I\· it it•s uf otlwr 
1>11'111'1'~ \\'f'rt' l~;thlt• fo1 piis~in~ migr;rtiun 
thai m:r:urro•ol tluring thdr U\\'tll'rship uf 
tilt' );utol. Thi' b ,.,.n· tliffcrent tlmn the 
,iluali•m at hand. in whit:h r .. gul.llur\' 
r .. quu•·menls nre llUillJ: i mpr~sml to 
;Hhlwss tht: cl(tsling and httun­
r:ont;uninatiun caused hy th" p;1st ;md 
.:unt•nt ;u:li\ iti••s uf lht• ntrn•ul ll\\'IWf. 

In addition. tlll!sc dt•dsinn~ wcr•• 
l01r~t!l}' prt,.licalt!tl un 1.111~11·•);•· thai " 
unupu• It> CERCI.:\. r••ll~t•r than on a 
ddiniti,·c wading uf !{CR:\\ th•finili"" 

11 n\1' ft ~~~~1..11nut. t'\!.lhlhh ,.~..,.,.n ~JW>i ifin11h· 
1 "JIIIfllf•r~tt•ilt•'-i'lnJlU >II'". IIPIH~ nf \\ tuc l 1 ·lfl' rt•lt•t.JIIf 

to!lii'Utlih,,t '''II·' 

of !hspos.tl. Sr'f\ r.); .. l'nilt•cl Sllllt•s ,. 
(.'.\1/)(; 1/t:llltrC:o .. supr;t.tl 71:!-717 For 
t'lialllple, in CMDG f!••ullr. tht! <:01111 
lo11111l thai passive migra.llon wa~ nnl 
tl~'fHI,,tlln·c.mso• Cnngmss had clt'.trlr 
di~llllt-:Uisltt•tf hi!I\\'Ct!ll "rult!aSt•s." .111"d 
"dt~pusal." ddirungllw two IPrm' 
dtff,.r••nth· and lliiJlllsing li.thilit~· o11 

d1fft'll'!ll JMflics for tlw lwo at.li\'iltn 
I d. :In: on/, Grr.-.111 I /ar!Jur \ 'il/ugc. 
supra, at ll1lll-UII5; AIIU lllllustriol 
Sr:;tr•ms \'. /'rime Tt'cll!wlogv. suprit .tt 
:I !ill. 

:<.lmco\·,!r. e\·nn und"r CEI{CL\ courl> 
ha\'t' not uni\'t•rsall\' reached tlw s<~m•· 
c:oudu»irulo; on \\'hl•tlwr "passi\·1· 
ntit-:riltiun"' <;an btt c~on~idt•rPtl 
"tli:<pus;Jl.'' St't!, r•.g .. .\'umd. /rtc. \'. 
1\'i/linm 1-:. lloo1wr & Sous Co .. !Hili f.:!d 
u:t7. 11·14-lli (·llh l.ir. l!l!l:!) (wnduding 
thilt h1•t::tus" tlu• definition of dispus,,l 
IIH:hul"~ "l•!aking,"prior ownl'fs ;m• 
liithh! if I he}' Ht:<}llircd a ~ill! 1\'ilh 
l.•al.ing h'lrrcls nr ttll.lmwotiiHI storago· 
t.ml.s m·ntt though !Ill' prior 0\\'ll<'r~ 
,lt;li•m~ •Ill' pumh· p<ts,in•); AII/I 
flldt~!il~htl S1•.de111s. ltl, u.:l (t•xpwssly 
dl!clllllllg to dt~r.uh, \\'!tether p.tssin~ 
migration cuuld t!\'t:r ht• con~idewd 
.. ths pwml"), 

lltll in illl\' 1!\'mll. courts h.l\'c 
cunsishmtl~· inh:rpretuu RCKA to apply 
Itt passt\'t' llll!,:fation. Two cast'~ und,•r 
RCR.-\ art• ih•• mosl rlirur.tly an.tloguus lu 
illl' utrrPIII siln<~tiuu .ts lltt!\' adrlwss tlw 
I'Xh'llt ol EPA's ilttthority ui lt'~Uiotlt! 
baSt" I un thn slatutor\' dcfinilinuul 
"di~fltlSill··: /11 rr• Cmiso/i({(llr•d Land 
/Jisposol/lt•gulot wn Utignl ion. n:w F .:!d 
131lh (D.C. Cir. 1!191). and Unill:~l Stulr~ 
\'. l'ntn•r J:n.~im~rriiiJ! Co .. I 0 F. Supp. 
:!d I I.J5 (IJ Colo. 1998), n(fd 1•ll F.:ld 
I :!~·1 (lOth Cir 1'1!19) In hoth c;r~e,, 1lu• 
1.oort l'onsirlt•wtl \\'lwllt.,r !·:1':\ could 
il"l"'''' or o·nfnn:e n~gulutnn· 
rt'tJIIin•m•·uts '" ;uldwss passin• 
lnigr.tlinll und"r tht! tnt•·rpr••tation th.tt 
th" uu"!ltntt•d "disp ..... t! .. undo•r 
1\CJ{:\. :\nd Ill both C<tSt:S tl11• court 
a~n·t•tlthat HCRt\ ·, dPiinition 
t•nr:nmpasst•tl such al'li\'ith!s . 

Tlw isstw in CoriSrJ/idcllt•d l.lf/1(1 
/)i.,Jwsul was whctlwr El',\ could 
ll'<tllirt~ dosmlllili':•trdnu~ \\'OISI•• {;u:iliti 1·~ 
t~• uhtain 01 "post·dosun•" pt!rlltil. 'l:lH 
I· :!tl at I:HIII-J:H\~1. El':\ lt;ul rdiml nn 
lhl~ dcf!nition Of diS)lOSilllo SUJlJlllfl th" 
rt·gulallnn. r:unduding that a faeilil\' ";tt 
"hit:h h.tzanluus \''"'"'s hav•• bt•t·ll· 
dtspost!d b\· pl;u;untt'lll ill 01 on th·~ 
!;mel" r«'mains suhjec:t to hnth punntttill!t 
illltl rt~gulatioll hecau'"' "such h.ll.,,rdou~ 
wastes or r:uns1111wn1s mav cuntiutu• 
'lt·,•kiug' nr 'rn;•\' Pnl•~r lhn·t~nvironrut·tll 
ur l11! t~lllillt!d . · .. or disdwrgt>d ... · · 
inl11 tltt• ••llvirulwu•nt." It!. simil.rr to the 
cotutncntt:rs' cttrrt•nt at)lunumb. tlu• 
(H'lilintwrs ;trg1wd thatund••r § :10115. a 
J"'rmit canunl~· lw r.·quin•tl fur "ou· 
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guin_~ ;u:ti\'itics"-tllf! tw.ltrnL•nt. stura~;t!, 
or (hspc>sal of waste at such facilities­
not for til<! facility ils<M p11st-do~uw. 
Till' JWiilioners mgt~~·.! that 
linguisticalh·. "dispos.tl .. is not ;s 

Cllllltllltillg ac:ti\'il\' hut OI"CllrS i!IIU\\' 
t•;tch I ill It! waste i~ plm:~>cl 1111o or on 
l•uul "Till' ll.C. Cirnlil summarily 
r~•jc!d<•d the (ll'titimwrs' inl<'tJll''-'t;;linn, 
lwlcling thatthi~ "tnav be orw wav in 
whith 1111' word is us~d in ordinilr\· 
l•lll[;llil!;t!, hut is noltwuJssnrilr luiw it 
is usPd in till! statutu: the t!qu.;tlml o! 
"dispu,al"' with "II'Oiking." 1\'hir:h ;, ,, 
contim:ous plwnnm<!ll<>ll r;ttlwr than a 
cli,cn•h• "\'t!nl. is enough to blunt the 
'ling of the 11etiti01wr~· point." I d. This 
(;;lSI! is essentially disposili\'e or thl' 
ISSIW, gi\'1.!11 the simiJarilit!S htJII\'I'C'II !he 
ll!t)Uirermmtlor a IIOSI·dosure 1wrrnit 
.uuJ tlw final requirements applicable to 
illoll:livl! CCR surrace irnpuumllllt'llts. 
EIN:Iric ulilitws retain ownmship and 
cnntrol m·t~r lht>So existing CCR 111rits. 
JUSt as h.1zarduus wasto fac:ilitilts retain 
o\\·twrslrip ;uul control U\'t•r thn dosed 
unit' suhjror:t lo pusl·r:lusurt! permitting. 
In both ~IIUatruns. El':\ rt!(jllireuwnl.~ are 
d•:sigru•d tu mldrcss both till! cxistinJ; 
.md fut.1re risks of furtht•r "rdt!ase~" or 
"lt•Otkin).\" from these units-i.e .. furtlu!r 
thspoql, as that term 1s tldinml111 
M!C[IUil 11104. 

Si1uil.uly, in l'ull'cr f!ll):illr:r:ring the 
r.uurt c:unsiclron!d wlwthcr untfpr sect inn 
:lUtHI of IU:t<,\. t·:l':\ cuuld lain~ .111 

;u:tion to cmupel th .. n1wrator of a IIWtal 
n·finishinH pLmt to cum ply with th .. 
''"It's J{Ci{:\ ro>gulutl<lll~ rduting to 
fin;uu.iill,,ssur;tnu•:•: Ill F. Supp.:!d at 
11 :;u. The deft•ndants o~rgll!'d thai stnt:u 
rhc•.\' Wl're not ntrrt•ntly dispo:;ing ol 
w.t~lt·. thi'V weru uporatinH 111 

t.ompli;uu:c \\'ilh stall: w~ul;tticms ami 
\VtorP •-xt•rnpl frcun hnanc:iHI ;t:isllr~lnc:l~ 
r~.:qlltr.,llll'lll,. Tht• cumt disit);fC"tl. It 
ht•ld th;.t tlw ust• uf tlw word "h!akint:" 
"'tlw rlc•linitionuf"clispus;•l" iudit:.ll<'tl 
ril.lt the lt•,H:hing of halarduus wash~ 
111lu tlw ~~roullliWiller con:.litutes the 
cunt11111ing dispo~al of haz•mluus 1\'iiSh!. 
I d. ill 11511-fiO ("flm:ausu llw ddinil ion 
ul "disposal" indrul"s thu wurrl 
· lt!aking," di~posul m:c:urs not only 
when a solid waste or a hazanluus \\';Isle 
1s first deposited outu grnund or inlu 
w.,tt,r.lmt ulso wlwn such w;Jsles 
IIIIHr;ttc from their initial dispusnl 
loc;Jtion."). 

Cuurts in sunmcl drcuils hil\'t! ;tlso 
con~idt•n,d wlwthcr tlw passi\'t! 
nllgr;tliun ul prt·,·iuuslr tlumpetl wnsh• 
con~lltutes a current nr ongoing 
\'illlation of RCI~t\. i.r.•., illt>gal 

••l.nth'• HtJt." 'hn•ud.ti J.'\o)ttrultt:tP u·~ul.,tiuu• .. 
u\\ l.flr, Mn!IHIH'r.Hur"" ut hn:~ .... udUII' """'''~ t.withif'' 
mu"t tltu.nnwn1 th<.il du~\' lu.JV•~ \\t{fi, i•·ut u•:o-IIUfL'l,,. 
'"' luw !lwJr (;1( ~I Hit'\ a.lut J.W~~ 1hitii·J••II\_\" d.liuu, 
~h.11 Uhl~ •Hi"' 

''disposal." unrlcr tlw citizen suit 
)ltll\'iSillll~ nr Sl'l:lillll 71102{.t){J){:\). 
\I'"' hotv<• ct~nt.ludvd that it dtws. Set•, 
Swr/t!lt F.- Assor:ialt•s \'. llriurdifl Center 
l'urt11a~. :!IHN \\'1. :1151089 (N.D. Ga 
~Oil H) (d<!t:iding to "follow the m;tjorit \' 
rult'' <~nd holtlint; tlt.tt "the r;outill\11!1!' 
pn~st•llct! uf rnigrating wash~ cull~titutco~ 
"t:onliuuiu~ l'iuliltioll IIIHit!r the 
RC:R,\ "); .\/um•ro /lr•nrtmclt•z v. Esso 
Strmdcml Oil Cu., 5!Ji F. Supp. :!d 272. 
211:1 (ll.l'.ft 211()!1) (holding th.tl 
llllfl'lll'~di"d. ntiwatin:; cont.lminatiun is 
11111 01 whollv pit~l \'ioliltion): Clllllt'HI/I \'. 

l'tmcil Coullll', Gt\,1'\o. 5:0:.!-CV-41-1 
(C.-\1{). :WU-1 \\'1. 5!\:!0UUJ (:"\!.D. G<~. 
:!litH) (ltoldi11:~ thattlw r:olltilllwrl 
pwscncc uf illegal c:ontaminatiou thotl 
remains rcnwdialconstitulr!s ;c 

euntinuing \'iolation. t!\'1'11 th,ugh tlw 
ac:ts of unlawfulrlbpos.tl occurred in 
the lliJSt); CaliforniCJ \' .• \lid' 
lm•estuwllls, :1011 F. Supp. :!d IIJ7. 
11-10-1147 (E.Il. C:\ 200:1) (:\lluwing 
I{Cf{t\ 7002 c:laim of cuntinuin~ 
\'iol01tion to proceed nn evid1!IIU! that 
\\'a$ll!s "cuntinuu to t!xist 
tlllfl?lllt!tliat<•d" it~ il msuh of irnprupcr 
tl i~t:hargt• I hat had Ct!i!Setl U\'l'f :!0 )'llOirS 
prtnr lo filing nf suit): Aurum .'=o1limurl 
1Ju11.~ \'. TriStar Marketing. ~!IU F. Supjl. 
lti:!U. 1ll:!1'> (:"\!.ll. Ill. I !HJH) (":\lthuugh 
subsc!clion (a){ I)(:\) 1ltU!S not pt•rmit a 
t:ltill!ll Still for whoiJ y past \'iolill ions or 
lh" sl;oluh•. llw cunlintll'd pr,.~o·nc" of 
illcgu!ly dmnpud m.tlt•ri;tls !lt!lllllitlly 
•:onsltlutus a ·wntinninn \'iulation'of 
tl~t· RCRt\. \\'hit-11 is cogniz;Jble undt•r 
~ h!172(a)( 1 )(:\ ). · ') (internal citaliou 
omitted); Citt· of Tult·clo \', /lcrti<N 
Motcrwls & .~1:1i·s .. /11(: .. 83:1 F. Supp. 
ll·lti.li:ili (N.D. Ohio t•l\l:ll ("(T)IH:! 
dispos;1l of w,lslt•s t:.m 1:nnsti1ule a 
r:ontinuing \'inial ion solon~: as 110 
prop!'r cli~pnsal prcu:etlnn:s ;or" put inl11 
dlmt or a.~ lung iiS tiH! 1\'aslt• has lUll 
lrmm r:lt••mvrlup ;md the ml\'irumncnt;tl 
effects nmlilin ruuwdiithle."J: Gudw \'. 
Tllll'll of Jlurrism1. H 13 F. Su pp. Hl:l7. 
lll-1 1-·1~ [S.DXY. 1\HJ:I) ("The 
1'11\'ifOI\IIW!Ital harms do llllt stern rrnm 
tlw ar:l uf duntpi111; wlll'n Wilsie 
lnaleri;rls slide! off tlw dum11truc:k hut 
ratlwr <lflcr tlwy land alltl hngin In Sl1t!Jl 
111111 tile f::IUIIII«I. cont;uninaling snil mad 
w.ttt'f. So lung as 1\',lslus n~main in tlw 
landfill thwatenin~: rulum:h into the 
surmundin); soil ;uul \\'iller, a 
c:ontiuuill~ \'iol.ttiull sure m;w cxisl."); 
:lnm: J>mlting /11k Co. 1' . .\lr:tianl. lt1c .• 
I! I~ F. Supp. H'JII. 151:! (E.IJ. Wist:. 
I!J'I:!) ("I~CRA illc:lurlos in its hroacl 
dt·finilion uf ·rlisposal' th" t:onlinuuus 
J, ... king of h01t.ilrtlou~ sul.st;mc:cs. . . . 
,\u:urrlin:;lv. hmking of h;tzardnu' 
~~~!J~Iillll:US 11101\' t:un,tilllll! il CUIItillliOIIS 
nr inrNmillt!nl. \'iol;ttiun of RCR:\. "); 
Fullun'fir•lt/IJ.~a·. Cor/'. \'. Stmnk. No. 

R!l-RIH4, 1 !190 \\'L 52745 (E. D. P01. 1!190) 
("If a pt!rson disp11scs of ha7.arrlous 
\\'otslt! un a parcel of prupr:ri\', the 
hazarduu.-; waste wnwins ill !hill 
prupcrty insiclinusl\' inrecting llw soil 
ancl groundwotlt!r ;tquifNs. In otha·r 
words. tltt• \'iola1ion l.ontinllt!s unlilth~: 
propt•r disposal prm:mlum~ arc pnl into 
l'!f,•c:l or tlw haz01rdous w;tslt' is t:IP;IIu:d 
up."). It is particularly nolabh• th;tl 
thc•st• c:a~cs wen• all lkeided undc!r 
suh"l'l:lion (:\):in c:nnlr.tsl to suhsl'r:tion 
(B). ser:lio11 71l02(a)( Ill:\ I do!!s llot 
iududc .ttl\' rnferenn' to liahilitv fur 
JliiSI ilt:liutls or for prior owrwrs: 
( :ompnm, •12 I Ui.C:. ti'li:!(a)( 1 )(:\) ;md 
!Ill. Ill reaching lht'ir holdint;s. 
tht!rdorc. the courts IWCt!ssarih· rdic!d 
lsnll!ly) on the reat:h or till! statilttlf\' 
definition uf "disposal." whtch is ~ttlw 
!wart of I~P :\ 's authnrity to regulat•! 
inacli\'e CCR surface illljltlllllllllwnls. 

Courts ha\'C ill so addrcssl!d tlw limits 
of I<CRA 's ddinilion nf "disposal" is in 
tlw t:lUIIt!Xl or illl El',\ action IIIICit•r 

RCRA sm:tion 700:1. Ser:tirm 70o:J 
authurizt:s gpt\ to uhtain injunr.th·c 
rdinf fur i!dions. itu:luclmg di~pos;d tlt.11 
"uwy Jlt<'Sr•ut an imntin<•nl allcl 
substantial t!ndansnrnwnt to health nr 
the cnvironlllt!lll." 42 tl.S.C. ti!li:J(a). 
Sc\'oral courts ha\'t! evaluat!!d wlwtlwr 
an inac:li\'11 di~posal siltJ, whom nn 
;offirmali\'u acts nf tlisposal ;1rc 
111 c turiug. r:unslitule an "'inuninc•nt and 
suhst.mlial endnn~nrmenl" unrlt•r thb 
llrll\'ision. Onrr. again. mnst court~ 
ac:ccpl .1 rldinition of db1msal tlwt 
<'III:IIIIIJlOISSt•llltmking or contaminant 
migralinn frnm prcvio11sl~· discanil•cl 
wa!'>ltts. Sc"e United Stutes \'. Price. !'t:!:l 
F. Supp. ll);,r,, 1071 {1>.1'\.J. I !Jfi 1). uffd 
United Statr'.~ \'. l'ric.:c~. liHH F.2d :!IH (:trd 
Cir. ltJI\2) ("Tiwrl' is no tlonht. IHlii'PVt•r. 
th.tl [s.,ctiuu 7UIIO:lj.mthuriz<!S the 
t.iP,lllliJl nr ol ~ilt!, 1!\'t!ll •I tlortllolllt Ollt', 
if that ;u:lion is IIPC:essarv lo ah.tlt.' a 
prust!lll thrcotl to tho (tlllilit: health or rhc 
t•nvironmnnt. ") t:iting S. Rtlp. Nu. <Jti­
U·IIJ. !ltith Ccmg .. :!rl Sr!ss .. at It ( l!llltl): 
II. H. Ht•p. •lli-IOHI (l'ilrt 1). 9fith Cong .. 
:~nd Snss .. ;,t :!I rPprinh•li inll'llllll U.S 
CotlcCong. & :\cl.1'\t•ws. till'l.lil~·l: 
llnilf'rl Stull:s v. Jl.'cr~lf· l11dus .. 7J·I f.2d 
15tl (·llh Cir. 198-1) (RI'jt•cting district 
court interpretation that disposal only 
includes "ar:ti\·c hmn;ul conrlut:l" hnsL•d 
on the inc:lusiunvr "lt•aking" in the 
th•finitionof disposal. ;unl interpreting 
tilt' "rtiCI\'I!IIlt'lll or the \\'itS! I! aflt•r il ha' 
lwen plar:ctl in" stale uf n:pos" {to lwl 
I'III:OiliJlOISSt!tl in till' hro;HI dufinilion nf 
disposal"); Unikcl Stair•., \'. Dwmuml 
SIIIIIIIWt:k Curp., 1l 1\11\'11. 1.. Rep. 
:!llt11!1. :!01121 (N.D. Ohio :O.·f;w 2!1, 1!181) 
(uotlll~ th;ot "a dispL•s•JI clci!rly requires 
nu ;u:tivu hum;m cuauluo:t"): Uni/l!d 
Srat•·.< \'_ Cull~f!n·ution C'l~r.-micul Co., 
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hl9 F Supp. lh2. :!011 til. :-.·lo. I 1IIF•) 
! ''disposal' nu:ur'. .who•n jw.Htu~J 
tlllflf•<le from tlwir lllillitllucalion"). St~e 
.llsu S. l{o•p. !Jll-:.!114 p :.11 ('llllh Cong. lsi 
·wss l ("Thu Envirumnt•nl<tll'rotct:tion 
.\J;Hil<.\' illld tlw Dt•partuwnt ul Justic•• 
h.ov.· 11-.•rl tilt' t'I!Uil;thlo· .111thurity ;md 
'1c gr•mlt·tlllt set:lllllt illll:tto st!ek 

'ourl urdo·rs diwcti11g those pt•rsons 
"h""' p;<'t <•r prt·~t·nt ;u:h h,,, . ., 
u•nlrilnHPd to or an• r:ontrihutill!-t In the 
t".:!Sh'lll:t! nf an immint•nt anti 
'ilh$tanlial endangurmo~nt to ahah! such 
mnditions. This h;1~ heon 1111 inll~tHiecl 
11se of tht! section iO!J:I sinc:t! I Hili .... 
:\II : si<:l p\·illt!llt:ed h\' thl' definition or 
disposal' in St!L:Iion .IIJU-1(:1). which 
IIH:Iudcs tho! leaking ol hazardous 
wastes. src:tiun 7tlll:l has ah\'ii\'S 
pw\'iclmlthu authurily to wrpiiw the 
olhitlt'll\1!111 uf J'fi'St'lll conditions of 
t'IHian~crlllt!lll resulting from p;1st 
<h,;posal pr<tt:lic:t>:;, wlwthn 1111t~ntiunal 
or unintentional."). 

\\'!tile! EPt\ eontiiHWS ltlllli!ilttainthal 
tlw statutory ddinition of di~pus;tl do.~s 
in fad i!UIIwri:r.c rcgul<~tion uf inat:li\'t' 
u:R surf;n;c• impoundnwnb.this is nut 
tht• sult·lmsis fur that authnritr. Unclt•r 
~t:clil>ll lOIIII(a)(<l). El':\ b a11timriwd to 
c~,;t,tllll>h crilt·ria go\'t.rlling solid w;tslt• 
mana)lem•~nt. which indntles the 
'o;torage" uf solid \\'.Ish~. 4:! U.S.C. 

li'lti.J(:!H) and tl!lllll(al(:l). RCI{t\ 's 
tldmition of"slurat;••" ;, luuilt~d to 
h.tz.mlu\1~ wa~h!; undf'r suht1tlo• ll. 
liH'I cfuw. I lw rll!f lllllillll (',ungn·~:; 
inknd•~d was the cliltiunarv ilt•fnlltinu. 
whu h inc.:ontru\·.,rtibl~· CO\:,,rs tho• 
.,,,;,·,tiPs a~~ot:i.tlt•d \\;ith colltinuiu).llo 
<l1itilllitin CCR in in.H:li\'t' ''II tau• 
llliJIOliiHiments For t•Xalltph•. :-.·h!rri;om 
\\'t•hsll'r dduws "stor;•g•·" ;ts "thl' st.lt<! 
of lwm!{ kept Ill a pl;u:o• who•n not ho!ill!l 
u·.ml" ;mel "tlw ac:l of putting souwthin~ 
th<tt j, not !min!{ ust.•tl in a placu wlww 
it h ;J\'ilila!Jie, when• il can be kt:pt 
~ .• ff'l\'. PIC:." 

Fiit;~lh·. consish!lll with tlw propost'd 
rnle auclthe fmaiHH~ulator~· 
lll'tt•rrniniltinn in Unit IV.IIuf thi~ 
docunwnt. the final rule tlut•s nul <~ppl\· 
tP CCR that is ho:udki.olh· ust>tl. 

h lll'llPfil'iilll!w 

Till' prnposcd nolo• Yf'lll'ralh· 
dt,liugui~hed lll'l\\'t!t'll tlw th~pusitlul 
C :CK ;md till! ht•nl'fir.ialllso uf CCI{. 
1Ji,JH1~ill.u:ti\·itit·~ woulcllu• !<Uhjcrcl to 
11'\!Uiatinn urHIN """of two alternntil't! 
!l'l~lllatnr\' sehPIIH'S. Uul undtor t·itlll'r 
.dt••fllalh:e. bencf1ci.d ust• woulrl wmam 
1\o•\'llll'"t!lllpl ;~nd wuultlnot ho• ~uhjt!C:t 
lu ll'!lttl;•tiun. Tlw prup•"·" i<lo•t~tifit!d 
'f"'U fw critt>ria thai would bf' ust•d tn 
distinguish het\l't•on lt·gitimah~ 
I~Hnefici.tl uses of CC:I{ and llw rlisjllt'al 
or CCR. Thl'se t:rilt•riil \\'I!W larg<'ly 
dr.twn from the appro;u:h contait11'1l in 

till' \tar :!llllllllt>,·illl~·~~ul;ttnrv 
ll1rlt:rmin;~tinn. Tlw t;rileri.t wcw: 

--Tilt' lllitlt•rial used must pruvidc a 
functioual ht!IWfil. For t•sample. CCR in 
com:rtote tncwase~ tht: tlumhtlitv of 
cunc:rett•-aucl is mum .,rrm:ti\·~· in 
c:omltatin~ tlt:gt.ltlatiun lrum sillt w.11t•r; 
s1·ntlwtit gypsum'''!\'~'" t!X;n:th tlw 
s.Hnt: function in ll';llll~r~artl a~ mint•d 
~\'(JSIIIII, iiiHilllt,l!IS al\ CllllliiWT!:iotl 
~pm:Hinttinns: C:CK as a s1•il anwndmf•nt 
;uljusts the pll ol' sniltu promote plant 
~ruwth. 

-Th•• nwtm·ial suhstitulcs for lht! use 
nf a ,·irgin m~lr.rii1l. wnscr\'ing niltmal 
rcsuurn'~ that would ullwrwlsn 111~1'11 to 
lm uht;lltll'd thro11gllprac:tices. s11r:h as 
exlroH:tion. For cx;unplt!, the liSt! of n;n 
gvpsum in thtl IIHIIIUI'iu:tuw of walllmanl 
(•lrvw;dl) tlent•ases tlw need to 111i1w 
nat.ural ~)'(1~11111. tlll'rdl\· const'tl'in~ tlw 
nal\ll;d re.uuro:o• .tntl const•n·inl: ntwrgy 
that olhet\\'IS<' wu11ltl he ncedt•tlto utilll! 
natural ,;yp~um: tlw us" of fl~·nsh iu 
lio•u of l'ortl;lllrl t:l'I11PIII n•thu:l'S till' 
tn•••tl lor u•mt:nl. CCI{ usml in road hed 
t••pl;u:e tptarrio•d aggrt:g.11t~ or other 
imlustrialmalt!riills. 

-\\'hi' II! mh!\'anl prmhu:t 
spt:dfications nr rt•t:ui.I!IIJ y slandaJ ds 
arc nvailithh~. the lllillt•ri.lls nwtot thust• 
specific;otions. anclll'lu:w sm:h 
SJICdfic,JlilliiS IH Slillldards ha\'C IIIII 
ht!t'll cstahlislwd. 1 hl'y nrt• not I uri ng 
IISI'd in I'Xt:t:11S llllillllitiu~. (·'ur t'HIIlJlh~. 
who·n I :1 ;J( i.< ll~t·rl ;~s u c:nnumm:i.tl 
product. lh•· amuuut ul CCI~ usml is 
t:tJnllollt·cllt~· prutlm:l spt:cifkdtions. or 
1lw dt.!m;uuls uf tlw ust'f. Flv a'h nst•d 
,,, a st.tltiliz••tl hast• t·ourst! fn hi~hway 
Cllll>tntt:t lOll is p;nt of lllolll\' tHI~iiWI'fiiiJ.l 
considerilliuns, ~udt as tht! ASTM C 5!1:1 
lt!sl lor t:lllllfliU:Iinn, tilt' :\ST\111 aliO 
rn~•·:t.ing ;mil thawing lt•sl. .uul a se\'tm 
dav cmnpw,si\'t' stwugth ilhm··· :.!760 
l..l'a (·UIIl psi). If exn:ssi\'t! \'olunws of 
( :cR art• uso•d-i.t•., grt•att•r th;m were 
lll!l:!lssary for a spc•c:ific prnjt:cl.-·lhat 
cuuld he: gnnuub fm it tleh:nnination 
thattlw 11'1! i' nnllll'tll'fit:ial. hul ratlwr 
i' lt••iu~ •lispns1:d of. 75 Fn :C'tl h2-
:t:tlli:l. 

El':\ .. :..plitilll'd th;tl in lh•· coso• of 
.ogriuthur,tlust•~. CCR would'"' 
l'~flt't:h•d Itt rno'l•t appruplialt! statulanls. 
constiluo·nl j,,..,.,,. prescnlu:tl total 
loads. applit:ill ion ml!•s. t!lc. EP:\ lws 
clt•\·l'lopt•d spt•t:ific standards gon·rning 
agricultural application of hio,.olids. 
\Vhill'tlll• managtmwnt St:t!llilrio< differ 
hc•hn•n11 biuslmlgt• .tpplic;tliun otud lhf' 
liS" ul CCI{ a~ soil .tllwlldiiH'Ilts. l·:l't\ 
sl;tt•·<llhat tlw Agt>IICI' would eun~ider 
.opplicatiuu of CCR fur a~:ril:ulturu uses 
nul 111 Itt• a lo•gitimalt~ hmmfidalust• if 
I ho•\' tlt:curwd ill r:onslihwnt lc\ t!ls m 
loa;ling rah:s grt~ilh'r th.111 El'.\'s 
biosolitls r"gulation~ ;,IJow. (i5 FH 
J!i 162-:1s tti:l. l11n1· :n. 20 till 

El';\ propnSt'tllo c.mlifv these uilt•Jia 
111 th•: tl'rllt. "hcnt:!iualusc! ol coal 
colllh\lstion products (CCI'sl." This 
dt•finilion stato•d th.11 the Ot'lll'ficialll\1' 
nl (:! :1•~ wa~ tlw \1~1' of ( :t :Ps !hat 
prudtlt•s a tunr:tional bo:m·fit; rupl.wo·, 
tlu~ liM' nf an altc•rn;Hi\'c material. 
CUIISt•n•ing IMiura( teSIIUfC(~S th;ll \\'OIIld 
othec 1\ i.sc need to be ohtainud 1 hrough 
pracl il:t•s suc:h ;1s t•xlr.lt:t inn; ;uul 1111'1'1 s 
rt•l.,vanl product specific;~tinns .u11l 
rt!gulaturv sl;md;trrls (wlww tlwse art• 
;n·.tilahlt•). CCI's that ;1rc ust!tl illl'Xt:tlss 
qu;111tilics (c.J!. the ficld-~ppliciltions nf 
FG!l gypsum in ;mHnmls that t!Xt:t'l!rl 
sci .. nt i fie<! II y·su pporlt•d C)llilnl it i•·~ 
requin•d for mth;mdng ~oil prnJH!rties 
anclitJr crop yields). pl:u:ml as fill 111 

sand ;uul gr;l\'d pits, or used in largP 
snd1! fill projects. such as mstructurm~; 
the litndscapn. ;tff! exducf,•d ftom thi, 
tldinition. (i5 Fl~ :15129-351:111. filii•' 
;! I. Zll IO) 

Cummo·nltrr:< gomur.tlh· '"I'Porteollht.' 
criteria in tlw proposal hut rais••cl 
cunn•rn I hat tlw criteria lac:kt•d 
sptlcifio:ity; some ~.:omna:uter~ st;ttt•tllh.tt 
tim crill•riil wert• thnse that ~I all's 
illn•ady consitlt~wd in rloill!-t their 
lwncfit:ialu~u clt•lt•rmitlation. 
Cumnu•nters al:;u suggP.~tml I he usc of 11 

"no toxh:s" (Hm·ision and others 
Sll!;).lt!Stcd thai tlw critt•ria i11dud!' a 
rt'tjllircnwlll tllill "cn\'irolun~:nt.tl 
lwndits" bt• at:hit!\'ed. A mort• );t'llt'LII 
t'olnuh~UI raist~d In· ._t'\'t~ral cornnu•nh·r:-> 
w.ts thai tlw proposed cril!·ri;1 fail•·•! to 
I'St.1hlish am• ~landard I hill f'llSIIrt'tl 
protm:tion ,;f hum.m hnaltlt .111d tltl' 
t!ll\·ironuwul. Fitlillll'. ttllt~ comwt•nlt•r 
raisml cnllt:t•rtt lllill i-:1' :\\ appro.u:h tn 
henl'!icialust•, and (litrtir:ularly tu lar!-tt' 
~•·alt~ fill np••rations. innppropri'llf'l\' 
assumed that tht~st• IIJltlratirm~ 
<:oll,lituto·tltlw disl"'~aluf ~ttlid wasl1•, 
which. tht• r:ortlltH•ntt•r clitiUwd Wit\ 

innmsislt!lll with a st•rics of judi1 ial 
dl't:isions. 

Tllt'rt' art' gt•nt•ralh thro:t! nitic.tl 
i,sii<'S ill clf'lt'rlllinin!~ wltt'lh"r a 
maltlrial is rcgula!t:tluutlcr RCR,\ 
subtitle U: wlwtlwr the matcriitl is a 
.. ,olid wast!!." wll<'tlwr the ;tcti\'itv 
collslitutt•s "disposal. .. and wlwtl;,.r 
t••gulation nl tlw dispn~:ol j, warr;mh••l 
:\It hough tht>ru t:;m ht! snmc O\'l'rlup 
ht~lwctm thcs•• issuf's in th;tt lh!' samt• 
f.octs 111,1\·l .. • r..ll'o·;ml ht o•.cdt nf tlwm. 
undt•r,l;;tttling tlw distinction IH•I\\'t•t•n 
lht•m i< cnlit:al to und.,rstnndin!: tho: 
linill <tppro.u:h tn tlu• hcudid.!lllst• of 
CC:R .uloplt·tl iu this rult•mal..ing. 

In ord•·r In lw suhjct:l to RCI{,\. tlu: 
lllitl!!l'lalmust hl' il solid 1\',lslt•. Tlw 
statute tlt•linns a ~olicll\'"slt• as ".mv 
g•trhag~>. rdttse. . a11d ntlwr disc:inlt•d 
m;Herial. .... -12 U.S.C. G90Jl2i). :\s 
1':1':\ noted in the proposed rule. fnr 
Sllllll' hntll'fidal uses, CCR is a til\\' 
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COi\VVI!! I Et: ON LNERC:JY ;\ND COMMCRCE-
;·: :l:l t)/, l •:' 0 H· 'i. : ();: '• ! f:L Iii .• ·. ' 

W. · !,;,.;,. ·. DC ;'0:•1 1Hi1b 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

February 18,2015 

Thank you for agreeing to test it)• on Wednesday. February 25. 20 I 5. at I 0:00a.m. in 
2123 Ruyburn House Ofti~.:c Building, at the Subcommittee on Energy and PO\ver and the 
Suocommittee on Environment and the Economy joint hearing entitled "The Fiscal Year 2016 
EPA Budget.'' 

The attached documents proviJe important details cnn~.:crning the preparation and 
presentation of your testimony. 

• The lirst attachment describes the form your testimony must take. 

• The sc::cond attachment provides you with Electronic Format Guidelines that detail how to 
file testimony electronically. 

• The third attachmcm provides you the Rules t(>r the Committee on Energy and 
Commerce. 

• The J{mrth attachment pro\'ides you with a Truth-in-Testimony Disclosure form and a 
Truth-in-Tcsti mnny i nslruc I ion sheet. 

Ph: usc be ;,\ware that. in accordance with the Commillec · s usual practice. witnesses have 
a right to be represented b_v counsel. who may advise the witnesses on their Constitutional rights. 
but cannot testify. In addition. hearings arc open to audio. video. and photographic coverage by 
uccn:dited press n:pn:scntatives only. 
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If you have any questions concerning any aspect of your testimony, please contact Mary 
Ncumayr, David McCarthy. or Tom Hasscnboehler of the Energy and Commerce Committee 
statr at (202) 225-2927. 

Sincerely, 

Chairman 
Subcommittee on Energy and Power 

Enclosures: (l) form ofTcstimony 
(2) Electronic format Guidelines 

J.&:. 
~irman 
Subcommittee on Em·ironment 

and the Economy 

(3) Rules f()r the Committee on Energy and Commerce 
( 4) Truth-in-Testimony Disclosure torm 



THE FORM OF TESTIMONY 

BEFORE THE COMMITTEE ON ENERGY AND COMMERCE 

Written Statement: You are requested to submit a written statement, which may be of 
any reasonable length and may contain supplemental materials. However, please be aware that 
the Committee cannot guarantee that supplemental material will be included in the printed 
hearing record. Your written statement should be typed, double spaced, and should include a 
one-page summary of the major points you wish to make. 

Pursuant to Rule 3(c) of the Rules of the Committee, please provide your written 
statement no later than two business days in advance of your appearance. This will allow 
Members and staff the opportunity to review your testimony. 

Oral Presentation: You will have an opportunity to present an oral summary of your 
testimony to the Committee. To ensure sufficient time for Members to ask questions, your oral 
presentation should be limited to tive minutes. 

Printed Hearing Transcript: Rule XI, clause 2(e)(l )(A) of the Rules of the House 
requires the Committee to keep a written record of committee hearings which is a substantially 
verbatim account of remarks made during the proceedings. subject only to technical, 
grammatical. and typographical corrections. Your testimony, the transcript of the hearing. and 
any other material that the Committee agrees to include in the hearing record (subject to space 
limitations) will be printed as a record of the hearing. 



GUIDELINES FOR THE ELECTRONIC SUBMISSION OF 

CONGRESSIONAL TESTIMONY 

The Rules and procedures of the Energy and Commerce Committee require each witness to 
submit their testimony in an electronic format prescribed by the Chairman. Testimony submitted 
in electronic form will be used to produce the printed hearing record, and will be converted to 
HTML or Adobe Portable Document Format (PDF) and posted to the Committee on Energy and 
Commerce website at http:/ienerg\ eommo:n:e .hous~ .gm i. Your com pi iance with this 
requirement will facilitate the distribution of your testimony and help the Committee to minimize 
the costs of printing the hearing record. 

Materials submitted to the Committee must be formatted in Microsoft Word. 

Please e-mail your testimony to the Legislative Clerk at Nick .. ·\braham £imail.house.l!O\. In 
addition. please include the following in the body of your e-mail: (I) Witness Name, (2) Witness 
Organization. (3) Name and Date of Hearing. and (4) Subcommittee of Jurisdiction. 

The Committee cannot accept testimony submitted on a disk or flash drive. 



RULES OF THE COMMITTEE ON ENERGY AND COMMERCE 
114T11 CONGRESS 

(Adopted January 14, 2015) 

RULE l. GENERAL PROVISIONS 

(a) Rules of the Committee. The Rules of the House are the rules of the Committee 
on Energy and Commerce (the "'Committee") and its subcommittees so far as is 
applicable. 

(b) Rules of the Subcommittees. Each subcommittee of the Committee is part of 
the Committee and is subject to the authority and direction of the Committee and 
to its rules so far as is applicable. Written rules adopted by the Committee, not 
inconsistent with the Rules of the House, shall be binding on each subcommittee of 
the Committee. 

RULE 2. MEETINGS 

(a) Regular Meeting Days. The Committee shall meet on the fourth Tuesday of 
each month at 10 a.m., for the consideration of bills, resolutions, and other 
business, if the House is in session on that day. If the House is not in session on 
that day and the Committee has not met during such month, the Committee shall 
meet at the earliest practicable opportunity when the House is again in session. The 
chairman of the Committee may, at his discretion, cancel, delay, or defer any 
meeting required under this section, after consultation with the ranking minority 
member. 

(b) Additional Meetings. The chairman may call and convene, as he considers 
necessary, additional meetings of the Committee for the consideration of any bill 
or resolution pending before the Committee or for the conduct of other Committee 
business. The Committee shall meet for such purposes pursuant to that call of the 
chairman. 

(c) Notice. The date, time, place, and subject matter of any meeting of the 
Committee scheduled on a Tuesday, Wednesday, or Thursday when the House will 
be in session shall be announced at least 36 hours (exclusive of Saturdays, 
Sundays, and legal holidays except when the House is in session on such days) in 
advance of the commencement of such meeting. The date, time, place, and subject 
matter of other meetings when the House is in session shall be announced to allow 



Members to have at least three days notice (exclusive of Saturdays, Sundays, and 
legal holidays except when the House is in session on such days) of such meeting. 
The date, time, place, and subject matter of all other meetings shall be announced 
at least 72 hours in advance of the commencement of such meeting. 

(d) Agenda. The agenda for each Committee meeting, setting out all items of 
business to be considered, shall be provided to each member of the Committee at 
least 36 hours in advance of such meeting. 

(e) Availability of Texts. No bill, recommendation, or other matter shall be 
considered by the Committee unless the text of the matter, together with an 
explanation, has been available to members of the Committee for three days (or 24 
hours in the case of a substitute for introduced legislation). Such explanation shall 
include a summary of the major provisions of the legislation, an explanation of the 
relationship of the matter to present law, and a summary of the need for the 
legislation. 

(f) Waiver. The requirements of subsections (c), (d), and (e) may be waived by a 
majority of those present and voting (a majority being present) of the Committee or 
by the chairman with the concurrence of the ranking member, as the case may be. 

RULE 3. HEARINGS 

(a) Notice. The date, time, place, and subject matter of any hearing of the 
Committee shall be announced at least one week in advance of the commencement 
of such hearing, unless a determination is made in accordance with clause 2(g)(3) 
of Rule XI of the Rules of the House that there is good cause to begin the hearing 
sooner. 

(b) Memorandum. Each member of the Committee shall be provided, except in the 
case of unusual circumstances, with a memorandum at least 48 hours before each 
hearing explaining (1) the purpose ofthe hearing and (2) the names of any 
witnesses. 

(c) Witnesses. (I) Each witness who is to appear before the Committee shall file 
with the clerk of the Committee, at least two working days in advance of his or her 
appearance, sufficient copies, as determined by the chairman of the Committee of a 
written statement of his or her proposed testimony to provide to members and staff 
of the Committee, the news media, and the general public. Each witness shall, to 
the greatest extent practicable, also provide a copy of such written testimony in an 
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electronic format prescribed by the chairman. Each witness shall limit his or her 
oral presentation to a brief summary of the argument. The chairman of the 
Committee or the presiding member may waive the requirements of this paragraph 
or any part thereof. 

(2) To the greatest extent practicable, the written testimony of each witness 
appearing in a nongovernmental capacity shall include a curriculum vitae and a 
disclosure of any federal grant or contract or foreign government contracts and 
payments related to the subject matter of the hearing received during the current 
calendar year or either of the two preceding calendar years by the witness or by an 
entity represented by the witness. The disclosure shall include (i) the amount and 
source of each Federal grant (or subgrant thereof) or contract (or subcontract thereof) 
related to the subject matter of the hearing; and (ii) the amount and country of origin 
of any payment or contract related to the subject matter of the hearing originating with 
a foreign government. 

(d) Questioning. ( 1) The right to interrogate the witnesses before the Committee 
shall alternate between majority and minority members. Each member shall be 
limited to 5 minutes in the interrogation of witnesses until such time as each 
member who so desires has had an opportunity to question witnesses. No member 
shall be recognized for a second period of 5 minutes to interrogate a witness until 
each member of the Committee present has been recognized once for that purpose. 
The chairman shall recognize in order of appearance members who were not 
present when the meeting was called to order after all members who were present 
when the meeting was called to order have been recognized in the order of 
seniority on the Committee. 

(2) The chairman, with the concurrence of the ranking minority member, or the 
Committee by motion, may permit an equal number of majority and minority 
members to question a witness for a specified, total period that is equal for each 
side and not longer than thirty minutes for each side. The chairman with the 
concurrence of the ranking minority member, or the Committee by motion, may 
also permit committee staff of the majority and minority to question a witness for a 
specified, total period that is equal for each side and not longer than thirty minutes 
for each side. 

(3) Each member may submit to the chairman of the Committee additional 
questions for the record, to be answered by the witnesses who have appeared. Each 
member shall provide a copy of the questions in an electronic format to the clerk of 
the Committee no later than ten business days following a hearing. The chairman 
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shall transmit all questions received from members of the Committee to the 
appropriate witness and include the transmittal letter and the responses from the 
witnesses in the hearing record. After consultation with the ranking minority 
member, the chairman is authorized to close the hearing record no earlier than 120 
days from the date the questions were transmitted to the appropriate witness. 

RULE 4. VICE CHAIRMEN; PRESIDING MEMBER 

The chairman shall designate a member of the majority party to serve as vice 
chairman of the Committee, and shall designate a majority member of each 
subcommittee to serve as vice chairman of each subcommittee. The vice chairman 
of the Committee or subcommittee, as the case may be, shall preside at any 
meeting or hearing during the temporary absence of the chairman. If the chairman 
and vice chairman of the Committee or subcommittee are not present at any 
meeting or hearing, the ranking member of the majority party who is present shall 
preside at the meeting or hearing. 

RULE 5. OPEN PROCEEDINGS 

Except as provided by the Rules of the House, each meeting and hearing ofthe 
Committee for the transaction of business, including the markup of legislation, and 
each hearing, shall be open to the public, including to radio, television, and still 
photography coverage, consistent with the provisions of Rule XI of the Rules of 
the House. 

RULE 6. QUORUM 

Testimony may be taken and evidence received at any hearing at which there are 
present not fewer than two members of the Committee in question. A majority of 
the members of the Committee shall constitute a quorum for those actions for 
which the House Rules require a majority quorum. For the purposes of taking any 
other action, one-third of the members of the Committee shall constitute a quorum. 

RULE 7. OFFICIAL COMMITTEE RECORDS 

(a)( I) Journal. The proceedings of the Committee shall be recorded in a journal 
which shall, among other things, show those present at each meeting, and include a 
record of the vote on any question on which a record vote is demanded and a 
description of the amendment, motion, order, or other proposition voted. A copy of 
the journal shall be furnished to the ranking minority member. 
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(2) Record Votes. A record vote may be demanded by one-fifth of the members 
present or, in the apparent absence of a quorum, by any one member. No demand 
for a record vote shall be made or obtained except for the purpose of procuring a 
record vote or in the apparent absence of a quorum. The result of each record vote 
in any meeting of the Committee shall be made publicly available in electronic 
form on the Committee's website and in the Committee office for inspection by the 
public, as provided in Rule XI, clause 2( e) of the Rules of the House, within 24 
hours. Such result shall include a description of the amendment, motion, order, or 
other proposition, the name of each member voting for and each member voting 
against such amendment, motion, order, or proposition, and the names of those 
members of the committee present but not voting. The chairman, with the 
concurrence of the ranking minority member, may from time to time postpone 
record votes ordered on amendments to be held at a time certain during the 
consideration of legislation. 

(b) Archived Records. The records of the Committee at the National Archives and 
Records Administration shall be made available for public use in accordance with 
Rule VII of the Rules of the House. The chairman shall notify the ranking minority 
member of any decision, pursuant to clause 3 (b )(3) or clause 4 (b) of the Rule, to 
withhold a record otherwise available, and the matter shall be presented to the 
Committee for a determination on the written request of any member of the 
Committee. The chairman shall consult with the ranking minority member on any 
communication from the Archivist of the United States or the Clerk of the House 
concerning the disposition of noncurrent records pursuant to clause 3(b) ofthe 
Rule. 

RULE 8. SUBCOMMITTEES 

(a) Establishment. There shall be such standing subcommittees with such 
jurisdiction and size as determined by the majority party caucus of the Committee. 
The jurisdiction, number, and size of the subcommittees shall be determined by the 
majority party caucus prior to the start of the process for establishing 
subcommittee chairmanships and assignments. 

(b) Powers and Duties. Each subcommittee is authorized to meet, hold hearings, 
receive testimony, mark up legislation, and report to the Committee on all matters 
referred to it. Subcommittee chairmen shall set hearing and meeting dates only 
with the approval of the chairman of the Committee with a view toward assuring 
the availability of meeting rooms and avoiding simultaneous scheduling of 
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Committee and subcommittee meetings or hearings whenever possible. 

(c) Ratio of Subcommittees. The majority caucus ofthe Committee shall determine 
an appropriate ratio of majority to minority party members for each subcommittee 
and the chairman shall negotiate that ratio with the minority party, provided that 
the ratio of party members on each subcommittee shall be no less favorable to the 
majority than that of the full Committee, nor shall such ratio provide for a majority 
of less than two majority members. 

(d) Selection of Subcommittee Members. Prior to any organizational meeting held 
by the Committee, the majority and minority caucuses shall select their respective 
members of the standing subcommittees. 

(e) Ex Officio Members. The chairman and ranking minority member of the 
Committee shall be ex officio members with voting privileges of each 
subcommittee of which they are not assigned as members and may be counted for 
purposes of establishing a quorum in such subcommittees. 

RULE 9. OPENING STATEMENTS 

(a) Written Statements. All written opening statements at hearings and business 
meetings conducted by the committee shall be made part of the permanent record. 

(b) Length. (I) At full committee hearings, the chairman and ranking minority 
member shall be limited to 5 minutes each for an opening statement, and may 
designate another member to give an opening statement of not more than 5 
minutes. At subcommittee hearings, the subcommittee chairman and ranking 
minority member of the subcommittee shall be limited to 5 minutes each for an 
opening statement. In addition, the full committee chairman and ranking minority 
member shall each be allocated 5 minutes for an opening statement for themselves 
or their designees. 

(2) At any business meeting of the Committee, statements shall be limited to 5 
minutes each for the chairman and ranking minority member (or their respective 
designee) of the Committee or subcommittee, as applicable, and 3 minutes each for 
all other members. The chairman may further limit opening statements for 
Members (including, at the discretion of the Chairman, the chairman and ranking 
minority member) to one minute. 
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RULE l 0. REFERENCE OF LEGISLATION AND OTHER MA TIERS 

All legislation and other matters referred to the Committee shall be referred to the 
subcommittee of appropriate jurisdiction within two weeks of the date of receipt by 
the Committee unless action is taken by the full Committee within those two 
weeks, or by majority vote of the members of the Committee, consideration is to 
be by the full Committee. In the case of legislation or other matter within the 
jurisdiction of more than one subcommittee, the chairman of the Committee may, 
in his discretion, refer the matter simultaneously to two or more subcommittees for 
concurrent consideration, or may designate a subcommittee of primary jurisdiction 
and also refer the matter to one or more additional subcommittees for consideration 
in sequence (subject to appropriate time limitations), either on its initial referral or 
after the matter has been reported by the subcommittee of primary jurisdiction. 
Such authority shall include the authority to refer such legislation or matter to an 
ad hoc subcommittee appointed by the chairman, with the approval of the 
Committee, from the members of the subcommittees having legislative or 
oversight jurisdiction. 

RULE 11. MANAGING LEGISLATION ON THE HOUSE FLOOR 

The chairman, in his discretion, shall designate which member shall manage 
legislation reported by the Committee to the House. 

RULE 12. COMMITTEE PROFESSIONAL AND CLERICAL STAFF 
APPOINTMENTS 

(a) Delegation of Staff. Whenever the chairman of the Committee determines that 
any professional staff member appointed pursuant to the provisions of clause 9 of 
Rule X of the House of Representatives, who is assigned to such chairman and not 
to the ranking minority member, by reason of such professional staff member's 
expertise or qualifications will be of assistance to one or more subcommittees in 
carrying out their assigned responsibilities, he may delegate such member to such 
subcommittees for such purpose. A delegation of a member of the professional 
staff pursuant to this subsection shall be made after consultation with 
subcommittee chairmen and with the approval of the subcommittee chairman or 
chairmen involved. 

(b) Minority Professional Staff. Professional staff members appointed pursuant to 
clause 9 of Rule X of the House of Representatives, who are assigned to the 
ranking minority member of the Committee and not to the chairman of the 
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Committee, shall be assigned to such Committee business as the minority party 
members of the Committee consider advisable. 

(c) Additional Staff Appointments. In addition to the professional staff appointed 
pursuant to clause 9 of Rule X of the House of Representatives, the chairman of 
the Committee shall be entitled to make such appointments to the professional and 
clerical staff of the Committee as may be provided within the budget approved for 
such purposes by the Committee. Such appointee shall be assigned to such 
business ofthe full Committee as the chairman of the Committee considers 
advisable. 

(d) Sufficient Staff. The chairman shall ensure that sufficient staff is made 
available to each subcommittee to carry out its responsibilities under the rules of 
the Committee. 

(e) Fair Treatment of Minority Members in Appointment of Committee Staff. The 
chairman shall ensure that the minority members of the Committee are treated 
fairly in appointment of Committee staff. 

(f) Contracts for Temporary or Intermittent Services. Any contract for the 
temporary services or intermittent service of individual consultants or 
organizations to make studies or advise the Committee or its subcommittees with 
respect to any matter within their jurisdiction shall be deemed to have been 
approved by a majority of the members ofthe Committee if approved by the 
chairman and ranking minority member of the Committee. Such approval shall not 
be deemed to have been given if at least one-third ofthe members ofthe 
Committee request in writing that the Committee formally act on such a contract, if 
the request is made within 10 days after the latest date on which such chairman or 
chairmen, and such ranking minority member or members, approve such contract. 
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RULE 13. SUPERVISION, DUTIES OF STAFF 

(a) Supervision ofMajority Staff. The professional and clerical staff of the 
Committee not assigned to the minority shall be under the supervision and 
direction of the chairman who, in consultation with the chairmen of the 
subcommittees, shall establish and assign the duties and responsibilities of such 
statT members and delegate such authority as he determines appropriate. 

(b) Supervision of Minority Staff. The professional and clerical staff assigned to 
the minority shall be under the supervision and direction of the minority members 
of the Committee, who may delegate such authority as they determine appropriate. 

RULE 14. COMMITTEE BUDGET 

(a) Administration of Committee Budget. The chairman ofthe Committee, in 
consultation with the ranking minority member, shall for the I 14th Congress 
attempt to ensure that the Committee receives necessary amounts for professional 
and clerical staff, travel, investigations, equipment and miscellaneous expenses of 
the Committee and the subcommittees, which shall be adequate to fully discharge 
the Committee's responsibilities for legislation and oversight. 

(b) Monthly Expenditures Report. Committee members shall be furnished a copy 
of each monthly report, prepared by the chairman for the Committee on House 
Administration, which shows expenditures made during the reporting period and 
cumulative for the year by the Committee and subcommittees, anticipated 
expenditures for the projected Committee program, and detailed information on 
travel. 

RULE 15. BROADCASTING OF COMMITTEE HEARINGS 

Any meeting or hearing that is open to the public may be covered in whole or in 
part by radio or television or still photography, subject to the requirements of 
clause 4 of Rule XI ofthe Rules ofthe House. The coverage of any hearing or 
other proceeding of the Committee or any subcommittee thereof by television, 
radio, or still photography shall be under the direct supervision of the chairman of 
the Committee, the subcommittee chairman, or other member of the Committee 
presiding at such hearing or other proceeding and may be terminated by such 
member in accordance with the Rules of the House. 
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RULE 16. SUBPOENA POWER 

The power to authorize and issue subpoenas is delegated to the Chair of the full 
Committee, as provided for under clause 2(m)(3)(A)(i) of Rule XI of the Rules of 
the House of Representatives. The Chair shall notify the ranking minority member 
prior to issuing any subpoena under such authority. To the extent practicable, the 
Chair shall consult with the ranking minority member at least 72 hours in advance 
of a subpoena being issued under such authority. The chairman shall report to the 
members of the Committee on the issuance of a subpoena as soon as practicable 
but in no event later than one week after issuance of such subpoena. 

RULE 17. TRAVEL OF MEMBERS AND STAFF 

(a) Approval of Travel. Consistent with the primary expense resolution and such 
additional expense resolutions as may have been approved, travel to be reimbursed 
from funds set aside for the Committee for any member or any staff member shall 
be paid only upon the prior authorization of the chairman. Travel may be 
authorized by the chairman for any member and any staff member in connection 
with the attendance of hearings conducted by the Committee or any subcommittee 
thereof and meetings, conferences, and investigations which involve activities or 
subject matter under the general jurisdiction of the Committee. Before such 
authorization is given there shall be submitted to the chairman in writing the 
following: (I) the purpose of the travel; (2) the dates during which the travel is to 
be made and the date or dates of the event for which the travel is being made; (3) 
the location of the event for which the travel is to be made; and ( 4) the names of 
members and staff seeking authorization. 

(b) Approval of Travel by Minority Members and Staff. In the case of travel by 
minority party members and minority party professional staff for the purpose set 
out in (a), the prior approval, not only of the chairman but also of the ranking 
minority member, shall be required. Such prior authorization shall be given by the 
chairman only upon the representation by the ranking minority member in writing 
setting forth those items enumerated in (1), (2), (3), and (4) of paragraph (a). 

RULE 18. WEBSITE 

The chairman shall maintain an official Committee website for the purposes of 
furthering the Committee's legislative and oversight responsibilities, including 
communicating information about the Committee's activities to Committee 
members and other members of the House. The ranking minority member may 
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maintain an official website for the purpose of carrying out official responsibilities, 
including communicating information about the activities of the minority members 
of the Committee to Committee members and other members of the House. 

RULE 19. CONFERENCES 

The chairman of the Committee is directed to offer a motion under clause 1 of Rule 
XXII of the Rules of the House whenever the chairman considers it appropriate. 
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1. 

2. 

3. 

4. 

5. 

6. 

Your Name: 

Your Title: 

Committee on Energy and Commerce 
U.S. House of Representatives 

Witness Disclosure Requirement- "Truth in Testimony" 
Required by House Rule XI, Clause l(g)(5) 

The Entity(ies) You are Representing: 

Are you testifying on behalf of the Federal, or a State or local 
government entity? 

Yes No 

Please list any Federal grants or contracts, or contracts or payments originating with a 
foreign government, that you or the entity(ies) you represent have received on or after 
January I, 2013. Only grants, contracts, or payments related to the subject matter of 
the hearing must be listed. 

Please attach your curriculum vitae to your completed disclosure form. 

Signature: _____________________ Date: _______ _ 



INSTRUCTIONS FOR COMPLETING THE TRUTH-IN-TESTIMONY DISCLOSURE FORM 

In General. The attached form is intended to assist witnesses appearing before the Committee on 
Energy and Commerce in complying with Rule XI, clause 2(g)(5) of the Rules of the House of 
Representatives, which provides: 

(B) In the case of a witness appearing in a nongovernmental capacity. a written 
statement of proposed testimony shall include a curriculum vitae and a disclosure 
of any Federal grants or contracts, or contracts or payments originating with a 
foreign government, received during the current calendar year or either of the two 
previous calendar years by the witness or by an entity represented by the witness 
and related to the subject matter of the hearing. (C) The disclosure referred to in 
subdivision (B) shall include (i) the amount and source of each Federal grant (or 
subgrant thereof) or contract (or subcontract thereof) related to the subject matter 
of the hearing; and (ii) the amount and country of origin of any payment or 
contract related to the subject matter of the hearing originating with a foreign 
government. (D) Such statements, with appropriate redactions to protect the 
privacy or security of the witness, shall be made publicly available in electronic 
fonn not later than one day after the witness appears. 

Please complete the form in accordance with these directions. 

I. Ntzme, Title, Entity(ies) (Items 1-3 on the ftJrm). Please provide the name and title of the 
witness and the entity(ies) on whose behalf the witness is testifying. 

2. Governmental Entity (Item 4). Please check the box indicating whether or not the witness 
is testifying on behalf of a government entity, such as a Federal department or agency, or a 
State or local department, agency, or jurisdiction. Trade or professional associations of 
public officials are not considered to be governmental organizations. 

Grants and CtJntracts (Item J). Please list any Federal grants or contracts, or contracts or 
payments originating with a foreign government. that you or the entity(ies) you represent 
have received on or after January I, 20 13. For each Federal grant (or subgrant thereof) or 
contract (or subcontract thereof) related to the subject matter of the hearing, please include 
the amount and source of each. For each payment or contract originating with a foreign 
government related to the subject matter of the hearing, please include the amount and 
country of origin of each. Only grants. contracts. or payments related to the subject matter 
ofthe hearing must be listed. 

3. Curriculum Vitae (Item 6). Please attach your CV to your completed disclosure form. 

4. Submission. Please sign and date the form in the appropriate place. Please submit this 
form with your written testimony. Please note that under the Committee's rules. copies of 
a written statement of your proposed testimony must be submitted before the 
commencement of the hearing. To the greatest extent practicable, please also provide a 
copy in electronic format according to the Electronic Format Guidelines that accompany 
these instructions. 
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COMMITTEE ON ENERGY AND COMMERCE 
2125 RAYAURN HousE Orrrcr BuiLDIN(i 

WASHINGTON, DC 20515-6115 

The Honorable Mathy Stanislaus 
Assistant Administrator 
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January 16, 2015 

Otlice of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue. N. W. 
Washington, D.C. 20460 

Dear Assistant Administrator Stanislaus: 

Thank you t(w agreeing to testify on Thursday, January 22, 2015. at 10:00 a.m. in 212:1 
Rayburn House Office Huilding, at the Subcommittee on Environment and the Economy hearing 
entitled "EPA's ::!014 Final Rule: Disposal of Coal Combustion Residuals from Electric 
Utilities.'' 

The attached documents provide important details concerning the preparation and 
presentation of your testimony. 

• The first attachment describes the f(lrm yourtestimony must take. 

• The second attach111cnt provides you with Electronic Format Guidelines that detail how to 
file testimony electronically. 

• The third attachment provides you the Rules for the Committee on Energy and 
Commerce. 

• The fourth attachment provides you with a Truth-in-Testimony Disclosure form and a 
Truth-in-Testimony instruction sheet. 

Please be aware that. in accordance with the Committee's usual practice, witnesses have 
a right to be represented h~· counsel, who may advise the witnesses on their Constitutional rights. 
but cannot testify. In additil)ll, hearings are open to audio, video. and photographic coverage by 
accredited press representatives only. 



The Honorable Mathy Stanislaus 
Page 2 

If you have any questions concerning any aspect of your testimony, please contact Tina 
Richards, Jerry Couri or David McCarthy ofthe Energy and Commerce Committee stafTat (202) 
225-2927. 

Sincerely, 

atrman 
Subcommittee on Environment and the Economy 

Enclosures: (1) Form ofTestimony 
(2) Electronic Fom1at Guidelines 
(3) Rules t(lr the Committee on Energy and Commerce 
(4) Truth-in-Testimony Disclosure form 



THE FORM OF TESTIMONY 
BEFORE THE COMMITTEE ON ENERGY AND COMMERCE 

Written Statement: You are requested to submit a written statement, which may be of 
any reasonable length and may contain supplemental materials. However, please be aware that 
the Committee cannot guarantee that supplemental material will be included in the printed 
hearing record. Your written statement should be typed, double spaced, and should include a 
one-page summary of the major points you wish to make. 

Pursuant to Rule 3(c) of the Rules of the Committee, please provide your written 
statement no later than two business days in advance of your appearance. This will allow 
Members and staff the opportunity to review your testimony. 

Oral Presentation: You will have an opportunity to present an oral summary of your 
testimony to the Committee. To ensure sufficient time for Members to ask questions, your oral 
presentation should be limited to five minutes. 

Printed Hearing Transeript: Rule Xl, clause 2(e)(I)(A) of the Rules of the House 
requires the Committee to keep a written record of committee hearings which is a substantially 
verbatim account of remarks made during the proceedings, subject only to technical. 
grammatical, and typographical corrections. Your testimony, the transcript of the hearing, and 
any other material that the Committee agrees to include in the hearing record (subject to space 
limitations) will be printed as a record of the hearing. 



GUIDELINES FOR THE ELECTRONIC SUBMISSION OF 

CONGRESSIONAL TESTIMONY 

The Rules and procedures of the Energy and Commerce Committee require each witness to 
submit their testimony in an electronic format prescribed by the Chairman. Testimony submitted 
in electronic form will be used to produce the printed hearing record, and will be converted to 
HTML or Adobe Portable Document Format (PDF) and posted to the Committee on Energy and 
Commerce website at http://energycommerce.house.gov/. Your compliance with this 
requirement will facilitate the distribution of your testimony and help the Committee to minimize 
the costs of printing the hearing record. 

Materials submitted to the Committee must be formatted in Microsoft Word. 

Please e-mail your testimony to the Legislative Clerk at Nick.Abraham@mail.house.gov. In 
addition, please include the following in the body of your e-mail: (I) Witness Name, (2) Witness 
Organization, (3) Name and Date of Hearing, and (4) Subcommittee of Jurisdiction. 

The Committee cannot accept testimony submitted on a disk or flash drive. 



RULES OF THE COMMITTEE ON ENERGY AND COMMERCE 
114TH CONGRESS 

(Adopted January 14, 20 15) 

RULE 1. GENERAL PROVISIONS 

(a) Rules of the Committee. The Rules of the House are the rules of the Committee 
on Energy and Commerce (the "Committee") and its subcommittees so far as is 
applicable. 

(b) Rules of the Subcommittees. Each subcommittee of the Committee is part of 
the Committee and is subject to the authority and direction of the Committee and 
to its rules so far as is applicable. Written rules adopted by the Committee, not 
inconsistent with the Rules of the House, shall be binding on each subcommittee of 
the Committee. 

RULE 2. MEETINGS 

(a) Regular Meeting Days. The Committee shall meet on the fourth Tuesday of 
each month at 10 a.m., for the consideration of bills, resolutions, and other 
business, if the House is in session on that day. If the House is not in session on 
that day and the Committee has not met during such month, the Committee shall 
meet at the earliest practicable opportunity when the House is again in session. The 
chairman of the Committee may, at his discretion, cancel, delay, or defer any 
meeting required under this section, after consultation with the ranking minority 
member. 

(b) Additional Meetings. The chairman may call and convene, as he considers 
necessary, additional meetings of the Committee for the consideration of any bill 
or resolution pending before the Committee or for the conduct of other Committee 
business. The Committee shall meet for such purposes pursuant to that call of the 
chairman. 

(c) Notice. The date, time, place, and subject matter of any meeting of the 
Committee scheduled on a Tuesday, Wednesday, or Thursday when the House will 
be in session shall be announced at least 36 hours (exclusive of Saturdays, 
Sundays, and legal holidays except when the House is in session on such days) in 
advance of the commencement of such meeting. The date, time, place, and subject 
matter of other meetings when the House is in session shall be announced to allow 



Members to have at least three days notice (exclusive of Saturdays, Sundays, and 
legal holidays except when the House is in session on such days) of such meeting. 
The date, time, place, and subject matter of all other meetings shall be announced 
at least 72 hours in advance of the commencement of such meeting. 

(d) Agenda. The agenda for each Committee meeting, setting out all items of 
business to be considered, shall be provided to each member of the Committee at 
least 36 hours in advance of such meeting. 

(e) Availability of Texts. No bill, recommendation, or other matter shall be 
considered by the Committee unless the text of the matter, together with an 
explanation, has been available to members of the Committee for three days (or 24 
hours in the case of a substitute for introduced legislation). Such explanation shall 
include a summary of the major provisions of the legislation, an explanation of the 
relationship of the matter to present law, and a summary of the need for the 
legislation. 

(f) Waiver. The requirements of subsections (c), (d), and (e) may be waived by a 
majority of those present and voting (a majority being present) of the Committee or 
by the chairman with the concurrence of the ranking member, as the case may be. 

RULE 3. HEARINGS 

(a) Notice. The date, time, place, and subject matter of any hearing of the 
Committee shall be announced at least one week in advance of the commencement 
of such hearing, unless a determination is made in accordance with clause 2(g)(3) 
of Rule XI of the Rules of the House that there is good cause to begin the hearing 
sooner. 

(b) Memorandum. Each member of the Committee shall be provided, except in the 
case of unusual circumstances, with a memorandum at least 48 hours before each 
hearing explaining (I) the purpose of the hearing and (2) the names of any 
witnesses. 

(c) Witnesses. (1) Each witness who is to appear before the Committee shall file 
with the clerk of the Committee, at least two working days in advance of his or her 
appearance, sufficient copies, as determined by the chairman of the Committee of a 
written statement of his or her proposed testimony to provide to members and staff 
of the Committee, the news media, and the general public. Each witness shall, to 
the greatest extent practicable, also provide a copy of such written testimony in an 
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electronic format prescribed by the chairman. Each witness shall limit his or her 
oral presentation to a brief summary of the argument. The chairman of the 
Committee or the presiding member may waive the requirements of this paragraph 
or any part thereof. 

(2) To the greatest extent practicable, the written testimony of each witness 
appearing in a nongovernmental capacity shall include a curriculum vitae and a 
disclosure of any federal grant or contract or foreign government contracts and 
payments related to the subject matter of the hearing received during the current 
calendar year or either of the two preceding calendar years by the witness or by an 
entity represented by the witness. The disclosure shall include (i) the amount and 
source of each Federal grant (or subgrant thereof) or contract (or subcontract thereof) 
related to the subject matter of the hearing; and (ii) the amount and country of origin 
of any payment or contract related to the subject matter of the hearing originating with 
a foreign government. 

(d) Questioning. (I) The right to interrogate the witnesses before the Committee 
shall alternate between majority and minority members. Each member shall be 
limited to 5 minutes in the interrogation of witnesses until such time as each 
member who so desires has had an opportunity to question witnesses. No member 
shall be recognized for a second period of 5 minutes to interrogate a witness until 
each member of the Committee present has been recognized once for that purpose. 
The chairman shall recognize in order of appearance members who were not 
present when the meeting was called to order after all members who were present 
when the meeting was called to order have been recognized in the order of 
seniority on the Committee. 

(2) The chairman, with the concurrence of the ranking minority member, or the 
Committee by motion, may permit an equal number of majority and minority 
members to question a witness for a specified, total period that is equal for each 
side and not longer than thirty minutes for each side. The chairman with the 
concurrence of the ranking minority member, or the Committee by motion, may 
also permit committee staff of the majority and minority to question a witness for a 
specified, total period that is equal for each side and not longer than thirty minutes 
for each side. 

(3) Each member may submit to the chairman of the Committee additional 
questions for the record, to be answered by the witnesses who have appeared. Each 
member shall provide a copy of the questions in an electronic format to the clerk of 
the Committee no later than ten business days following a hearing. The chairman 
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shall transmit all questions received from members. of the Committee to the 
appropriate witness and include the transmittal letter and the responses from the 
witnesses in the hearing record. After consultation with the ranking minority 
member, the chairman is authorized to close the hearing record no earlier than 120 
days from the date the questions were transmitted to the appropriate witness. 

RULE 4. VICE CHAIRMEN; PRESIDING MEMBER 

The chairman shall designate a member ofthe majority party to serve as vice 
chairman of the Committee, and shall designate a majority member of each 
subcommittee to serve as vice chairman of each subcommittee. The vice chairman 
of the Committee or subcommittee, as the case may be, shall preside at any 
meeting or hearing during the temporary absence of the chairman. If the chairman 
and vice chairman of the Committee or subcommittee are not present at any 
meeting or hearing, the ranking member of the majority party who is present shall 
preside at the meeting or hearing. 

RULE 5. OPEN PROCEEDINGS 

Except as provided by the Rules of the House, each meeting and hearing of the 
Committee for the transaction of business, including the markup of legislation, and 
each hearing, shall be open to the public, including to radio, television, and still 
photography coverage, consistent with the provisions of Rule XI of the Rules of 
the House. 

RULE 6. QUORUM 

Testimony may be taken and evidence received at any hearing at which there are 
present not fewer than two members of the Committee in question. A majority of 
the members of the Committee shall constitute a quorum for those actions for 
which the House Rules require a majority quorum. For the purposes of taking any 
other action, one-third of the members of the Committee shall constitute a quorum. 

RULE 7. OFFICIAL COMMITTEE RECORDS 

(a)(l) Journal. The proceedings ofthe Committee shall be recorded in a journal 
which shall, among other things, show those present at each meeting, and include a 
record of the vote on any question on which a record vote is demanded and a 
description of the amendment, motion, order, or other proposition voted. A copy of 
the journal shall be furnished to the ranking minority member. 
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(2) Record Votes. A record vote may be demanded by one-fifth of the members 
present or, in the apparent absence of a quorum, by any one member. No demand 
for a record vote shall be made or obtained except for the purpose of procuring a 
record vote or in the apparent absence of a quorum. The result of each record vote 
in any meeting of the Committee shall be made publicly available in electronic 
form on the Committee's website and in the Committee office for inspection by the 
public, as provided in Rule XI, clause 2(e) ofthe Rules of the House, within 24 
hours. Such result shall include a description of the amendment, motion, order, or 
other proposition, the name of each member voting for and each member voting 
against such amendment, motion, order, or proposition, and the names of those 
members of the committee present but not voting. The chairman, with the 
concurrence of the ranking minority member, may from time to time postpone 
record votes ordered on amendments to be held at a time certain during the 
consideration of legislation. 

(b) Archived Records. The records of the Committee at the National Archives and 
Records Administration shall be made available for public use in accordance with 
Rule VII of the Rules of the House. The chairman shall notify the ranking minority 
member of any decision, pursuant to clause 3 (b)(3) or clause 4 (b) ofthe Rule, to 
withhold a record otherwise available, and the matter shall be presented to the 
Committee for a determination on the written request of any member of the 
Committee. The chairman shall consult with the ranking minority member on any 
communication from the Archivist of the United States or the Clerk of the House 
concerning the disposition of noncurrent records pursuant to clause 3(b) of the 
Rule. 

RULE 8. SUBCOMMITTEES 

(a) Establishment. There shall be such standing subcommittees with such 
jurisdiction and size as determined by the majority party caucus of the Committee. 
The jurisdiction, number, and size of the subcommittees shall be determined by the 
majority party caucus prior to the start of the process for establishing 
subcommittee chairmanships and assignments. 

(b) Powers and Duties. Each subcommittee is authorized to meet, hold hearings, 
receive testimony, mark up legislation, and report to the Committee on all matters 
referred to it. Subcommittee chairmen shall set hearing and meeting dates only 
with the approval of the chairman of the Committee with a view toward assuring 
the availability of meeting rooms and avoiding simultaneous scheduling of 
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Committee and subcommittee meetings or hearings whenever possible. 

(c) Ratio of Subcommittees. The majority caucus of the Committee shall determine 
an appropriate ratio of majority to minority party members for each subcommittee 
and the chairman shall negotiate that ratio with the minority party, provided that 
the ratio of party members on each subcommittee shall be no less favorable to the 
majority than that of the full Committee, nor shall such ratio provide for a majority 
of less than two majority members. 

(d) Selection of Subcommittee Members. Prior to any organizational meeting held 
by the Committee, the majority and minority caucuses shall select their respective 
members of the standing subcommittees. 

(e) Ex Officio Members. The chairman and ranking minority member of the 
Committee shall be ex officio members with voting privileges of each 
subcommittee of which they are not assigned as members and may be counted for 
purposes of establishing a quorum in such subcommittees. 

RULE 9. OPENING STATEMENTS 

(a) Written Statements. All written opening statements at hearings and business 
meetings conducted by the committee shall be made part of the permanent record. 

(b) Length. ( 1) At full committee hearings, the chairman and ranking minority 
member shall be limited to 5 minutes each for an opening statement, and may 
designate another member to give an opening statement of not more than 5 
minutes. At subcommittee hearings, the subcommittee chairman and ranking 
minority member of the subcommittee shall be limited to 5 minutes each for an 
opening statement. In addition, the full committee chairman and ranking minority 
member shall each be allocated 5 minutes for an opening statement for themselves 
or their designees. 

(2) At any business meeting of the Committee, statements shall be limited to 5 
minutes each for the chairman and ranking minority member (or their respective 
designee) of the Committee or subcommittee, as applicable, and 3 minutes each for 
all other members. The chairman may further limit opening statements for 
Members (including, at the discretion of the Chairman, the chairman and ranking 
minority member) to one minute. 
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RULE 10. REFERENCE OF LEGISLATION AND OTHER MATTERS 

All legislation and other matters referred to the Committee shall be referred to the 
subcommittee of appropriate jurisdiction within two weeks of the date of receipt by 
the Committee unless action is taken by the full Committee within those two 
weeks, or by majority vote of the members of the Committee, consideration is to 
be by the full Committee. In the case of legislation or other matter within the 
jurisdiction of more than one subcommittee, the chairman of the Committee may, 
in his discretion, refer the matter simultaneously to two or more subcommittees for 
concurrent consideration, or may designate a subcommittee of primary jurisdiction 
and also refer the matter to one or more additional subcommittees for consideration 
in sequence (subject to appropriate time limitations), either on its initial referral or 
after the matter has been reported by the subcommittee of primary jurisdiction. 
Such authority shall include the authority to refer such legislation or matter to an 
ad hoc subcommittee appointed by the chairman, with the approval of the 
Committee, from the members of the subcommittees having legislative or 
oversight jurisdiction. 

RULE 11. MANAGING LEGISLATION ON THE HOUSE FLOOR 

The chairman, in his discretion, shall designate which member shall manage 
legislation reported by the Committee to the House. 

RULE 12. COMMITTEE PROFESSIONAL AND CLERICAL STAFF 
APPOINTMENTS 

(a) Delegation of Staff. Whenever the chairman of the Committee determines that 
any professional staff member appointed pursuant to the provisions of clause 9 of 
Rule X of the House of Representatives, who is assigned to such chairman and not 
to the ranking minority member, by reason of such professional staff member's 
expertise or qualifications will be of assistance to one or more subcommittees in 
carrying out their assigned responsibilities, he may delegate such member to such 
subcommittees for such purpose. A delegation of a member of the professional 
staff pursuant to this subsection shall be made after consultation with 
subcommittee chairmen and with the approval of the subcommittee chairman or 
chairmen involved. 

(b) Minority Professional Staff. Professional staff members appointed pursuant to 
clause 9 of Rule X ofthe House of Representatives, who are assigned to the 
ranking minority member of the Committee and not to the chairman of the 
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Committee, shall be assigned to such Committee business as the minority party 
members of the Committee consider advisable. 

(c) Additional Staff Appointments. In addition to the professional staff appointed 
pursuant to clause 9 of Rule X of the House of Representatives, the chairman of 
the Committee shall be entitled to make such appointments to the professional and 
clerical staff of the Committee as may be provided within the budget approved for 
such purposes by the Committee. Such appointee shall be assigned to such 
business of the full Committee as the chairman of the Committee considers 
advisable. 

(d) Sufficient Staff. The chairman shall ensure that sufficient staff is made 
available to each subcommittee to carry out its responsibilities under the rules of 
the Committee. 

(e) Fair Treatment of Minority Members in Appointment of Committee Staff. The 
chairman shall ensure that the minority members of the Committee are treated 
fairly in appointment of Committee staff. 

(f) Contracts for Temporary or Intermittent Services. Any contract for the 
temporary services or intermittent service of individual consultants or 
organizations to make studies or advise the Committee or its subcommittees with 
respect to any matter within their jurisdiction shall be deemed to have been 
approved by a majority of the members of the Committee if approved by the 
chairman and ranking minority member of the Committee. Such approval shall not 
be deemed to have been given if at least one-third of the members of the 
Committee request in writing that the Committee formally act on such a contract, if 
the request is made within 10 days after the latest date on which such chairman or 
chairmen, and such ranking minority member or members, approve such contract. 
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RULE 13. SUPERVISION, DUTIES OF STAFF 

(a) Supervision of Majority Staff. The professional and clerical staff of the 
Committee not assigned to the minority shall be under the supervision and 
direction of the chairman who, in consultation with the chairmen of the 
subcommittees, shall establish and assign the duties and responsibilities of such 
staff members and delegate such authority as he determines appropriate. 

(b) Supervision of Minority Staff. The professional and clerical staff assigned to 
the minority shall be under the supervision and direction of the minority members 
of the Committee, who may delegate such authority as they determine appropriate. 

RULE 14. COMMITTEE BUDGET 

(a) Administration of Committee Budget. The chairman ofthe Committee, in 
consultation with the ranking minority member, shall for the I 14th Congress 
attempt to ensure that the Committee receives necessary amounts for professional 
and clerical staff, travel, investigations, equipment and miscellaneous expenses of 
the Committee and the subcommittees, which shall be adequate to fully discharge 
the Committee's responsibilities for legislation and oversight. 

(b) Monthly Expenditures Report. Committee members shall be furnished a copy 
of each monthly report, prepared by the chairman for the Committee on House 
Administration, which shows expenditures made during the reporting period and 
cumulative for the year by the Committee and subcommittees, anticipated 
expenditures for the projected Committee program, and detailed information on 
travel. 

RULE I 5. BROADCASTING OF COMMITTEE HEARINGS 

Any meeting or hearing that is open to the public may be covered in whole or in 
part by radio or television or still photography, subject to the requirements of 
clause 4 of Rule XI ofthe Rules ofthe House. The coverage of any hearing or 
other proceeding of the Committee or any subcommittee thereof by television, 
radio, or still photography shall be under the direct supervision of the chairman of 
the Committee, the subcommittee chairman, or other member of the Committee 
presiding at such hearing or other proceeding and may be terminated by such 
member in accordance with the Rules of the House. 
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RULE 16. SUBPOENA POWER 

The power to authorize and issue subpoenas is delegated to the Chair of the full 
Committee, as provided for under clause 2(m)(3)(A)(i) of Rule XI of the Rules of 
the House of Representatives. The Chair shall notify the ranking minority member 
prior to· issuing any subpoena under such authority. To the extent practicable, the 
Chair shall consult with the ranking minority member at least 72 hours in advance 
of a subpoena being issued under such authority. The chairman shall report to the 
members of the Committee on the issuance of a subpoena as soon as practicable 
but in no event later than one week after issuance of such subpoena. 

RULE 17. TRAVEL OF MEMBERS AND STAFF 

(a) Approval of Travel. Consistent with the primary expense resolution and such 
additional expense resolutions as may have been approved, travel to be reimbursed 
from funds set aside for the Committee for any member or any staff member shall 
be paid only upon the prior authorization of the chairman. Travel may be 
authorized by the chairman for any member and any staff member in connection 
with the attendance of hearings conducted by the Committee or any subcommittee 
thereof and meetings, conferences, and investigations which involve activities or 
subject matter under the general jurisdiction of the Committee. Before such 
authorization is given there shall be submitted to the chairman in writing the 
following: (I) the purpose of the travel; (2) the dates during which the travel is to 
be made and the date or dates of the event for which the travel is being made; (3) 
the location of the event for which the travel is to be made; and ( 4) the names of 
members and staff seeking authorization. 

(b) Approval of Travel by Minority Members and Staff. In the case of travel by 
minority party members and minority party professional staff for the purpose set 
out in (a), the prior approval, not only of the chairman but also of the ranking 
minority member, shall be required. Such prior authorization shall be given by the 
chairman only upon the representation by the ranking minority member in writing 
setting forth those items enumerated in (I), (2), (3), and (4) of paragraph (a). 

RULE 18. WEBSITE 

The chairman shall maintain an official Committee website for the purposes of 
furthering the Committee's legislative and oversight responsibilities, including 
communicating information about the Committee's activities to Committee 
members and other members of the House. The ranking minority member may 
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maintain an official website for the purpose of carrying out official responsibilities, 
including communicating information about the activities of the minority members 
of the Committee to Committee members and other members of the House. 

RULE19.CONFERENCES 

The chairman of the Committee is directed to offer a motion under clause 1 of Rule 
XXII of the Rules of the House whenever the chairman considers it appropriate. 
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1. 

2. 

3. 

4. 

5. 

6. 

Your Name: 

Your Title: 

Committee on Energy and Commerce 
U.S. House of Representatives 

WitnHs Disclosure Requirement- "Truth in Testimony" 
Required by House Rule XI, Clause l(g)(S) 

The Entity(ies) You are Representing: 

Are you testifying on behalf of the Federal, or a State or local 
government entity? 

Yes No 

Please list any Federal grants or contracts, or contracts or payments originating with a 
foreign government, that you or the entity(ies) you represent have received on or after 
January I, 2013. Only grants, contracts, or payments related to the subject matter of 
the hearing must be listed. 

Please attach your curriculum vitae to your completed disclosure form. 

Signature: ____________________ Date: ______ _ 



INSTRUCTIONS FOR COMPLETIN(; THE TRUTH-IN-TESTIMONY DISCLOSlJRt: FORM 

In General. The attached fonn is intended to assist witnesses appearing before the Committee on 
Energy and Commerce in complying with Rule XI, clause 2(g)(5) of the Rules of the House of 
Representatives, which provides: 

(B) In the case of a witness appearing in a nongovernmental capacity. a written 
statement of proposed testimony shall include a curriculum vitae and a disclosure 
of any Federal grants or contracts, or contracts or payments originating with a 
foreign government, received during the current calendar year or either of the two 
previous calendar years by the witness or by an entity represented by the witness 
and related to the subject matter of the hearing. (C) The disclosure referred to in 
subdivision (B) shall include (i) the amount and source of each Federal grant (or 
subgrant thereof) or contract (or subcontract thereof) related to the subject matter 
of the hearing; and (ii) the amount and country of origin of any payment or 
contract related to the subject matter of the hearing originating with a foreign 
government. (D) Such statements, with appropriate redactions to protect the 
privacy or security of the witness, shall be made publicly available in electronic 
fonn not later than one day after the witness appears. 

Please complete the form in accordance with these directions. 

I. Name, Title, Entity(ies) (Item.-. 1-3 011 the form). Please provide the name and title of the 
witness and the entity(ies) on whose behalf the witness is testifying. 

2. Governmental Entity (Item 4). Please check the box indicating whether or not the witness 
is testifying on behalf of a government entity, such as a Federal department or agency, or a 
State or local department, agency, or jurisdiction. Trade or professional associations of 
public officials arc not considered to be governmental organizations. 

Grants and Colllracts (Item 5). Please list any Federal grants or contracts, or contracts or 
payments originating with a foreign government, that you or the entity(ies) you represent 
have received on or after January I. 20 I 3. For each Federal grant (or subgrant thereof) or 
contract (or subcontract thereof) related to the subject matter of the hearing, please include 
the amount and source of each. For each payment or contract originating with a fon:ign 
government related to the subject matter of the hearing, please include the amount and 
country of origin of each. Only grants, contracts, or payments related to the subject matter 
of the hearing must be listed. 

3. Curriculum Vitae (Item 6). Please attach your CV to your completed disclosure fonn. 

4. Suhmi.uimr. Please sign and date the form in the appropriate place. Please submit this 
form with your written testimony. Please note that under the Committee· s rules, copies of 
a written statement of your proposed testimony must be submitted before the 
commencement of the hearing. To the greatest extent practicable, please also provide a 
copy in electronic format according to the Electronic Format Guidelines that accompany 
these instructions. 
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COMMITTEE ON ENERGY AND COMMERCE 
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WASHIM1TON, DC 20515-6115 

The Honorable Mathy Stanislaus 
Assistant Administrator 
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March 12. 20 15 

Ofticc of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue. N.W. 
Washington, D.C. 20460 

Dear Assistant Administrator Stanislaus: 

HAN!\ii\C f\1E:rv'8E:H 

Thank you for agreeing to provide written testimony fnr the Subcommittee on 
Environment and the Fconomy hearing entitled .. H.R._. the Improving Coal Combustion 
Residuals Regulation Act of ~0 Is:· being hdd on Wednesday, March I X. 2015. at 10: I 5 a.m. in 
2322 Rayburn House Ofticc Building. 

The attached documents provide important details concerning the preparation and 
presentation of your testimony. 

• The first attachment describes the form your testimony must take. 

• The second attachment provides you with Electronic Format Guidelines that detail how to 
tile testimony electronically. 

• The third attachment provides you the Rules for the Committee on Energy and 
Commerce. 

• The fourth attachment provides you with a Truth-in-Testimony Disclosure form and a 
Truth-in-Testimony instruction sheet. 

Please be aware that, in accordance with the Committee's usual practice. witnesses have 
a right to be represented by counsel, who may advise the witnesses on their Constitutional rights. 
but cannot testify. In addition. hearings are open to audio. video. and photographic coverage by 
accredited press representatives only. 
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If you have any questions concerning any aspect of your testimony, please contact Tina 
Richards or David McCarthy of the Energy and Commerce Committee staff at (202) 225-2927. 

'Crcly, 

Subcommittee on Enviromncnt and the Economy 

Enclosures: (I) Form of Testimony 
(2) Electronic Format Guidelines 
(3) Rules for the Committee on Energy and Commerce 
(4) Truth-in-Testimony Disclosure form 



THE FORM OF TESTIMONY 
BEFORE THE COMMITTEE ON ENERGY AND COMMERCE 

Written Statement: You are requested to submit a written statement, which may be of 
any reasonable length and may contain supplemental materials. However. please be aware that 
the Committee cannot guarantee that supplemental material will be included in the printed 
hearing record. Your written statement should be typed. double spaced, and should include a 
one-page summary of the major points you wish to make. 

Pursuant to Rule 3(c) of the Rules of the Committee. please provide your written 
statement no later than two business days in advance of your appearance. This will allow 
Members and staff the opportunity to review your testimony. 

Oral Presentation: You will have an opportunity to present an oral summary of your 
testimony to the Committee. To ensure sufficient time for Members to ask questions, your oral 
presentation should be limited to five minutes. 

Printed Hearing Transcript: Rule XI, clause 2(e)(I)(A) of the Rules of the House 
requires the Committee to keep a written record of committee hearings which is a substantially 
verbatim account of remarks made during the proceedings, subject only to technical. 
grammatical, and typographical corrections. Your testimony. the transcript of the hearing, and 
any other material that the Committee agrees to include in the hearing record (subject to space 
limitations) will be printed as a record of the hearing. 



GUIDELINES FOR THE ELECTRONIC SlJBMISSION OF 

CONGRESSIONAL TESTIMONY 

The Rules and procedures of the Energy and Commerce Committee require each witness to 
submit their testimony in an electronic format prescribed by the Chairman. Testimony submitted 
in electronic form will be used to produce the printed hearing record, and will be converted to 
HTML or Adobe Portable Document Format (PDF) and posted to the Committee on Energy and 
Commerce website at http://energycommerce.house.gov/. Your compliance with this 
requirement will facilitate the distribution of your testimony and help the Committee to minimize 
the costs of printing the hearing record. 

Materials submitted to the Committee must be formatted in Microsoft Word. 

Please e-mail your testimony to the Legislative Clerk at Nick.Abraham@mail.house.gov. In 
addition, please include the following in the body of your e-mail: (I) Witness Name, (2) Witness 
Organization, (3) Name and Date of Hearing, and (4) Subcommittee of Jurisdiction. 

The Committee cannot accept testimony submitted on a disk or flash drive. 



RULES OF THE COMMITTEE ON ENERGY AND COMMERCE 
I 14TH CONGRESS 

(Adopted January 14, 2015) 

RULE 1. GENERAL PROVISIONS 

(a) Rules of the Committee. The Rules of the House are the rules of the Committee 
on Energy and Commerce (the "Committee") and its subcommittees so far as is 
applicable. 

(b) Rules ofthe Subcommittees. Each subcommittee of the Committee is part of 
the Committee and is subject to the authority and direction of the Committee and 
to its rules so far as is applicable. Written rules adopted by the Committee, not 
inconsistent with the Rules of the House, shall be binding on each subcommittee of 
the Committee. 

RULE 2. MEETINGS 

(a) Regular Meeting Days. The Committee shall meet on the fourth Tuesday of 
each month at 10 a.m., for the consideration of bills, resolutions, and other 
business, if the House is in session on that day. If the House is not in session on 
that day and the Committee has not met during such month, the Committee shall 
meet at the earliest practicable opportunity when the House is again in session. The 
chairman of the Committee may, at his discretion, cancel, delay, or defer any 
meeting required under this section, after consultation with the ranking minority 
member. 

(b) Additional Meetings. The chairman may call and convene, as he considers 
necessary, additional meetings of the Committee for the consideration of any bill 
or resolution pending before the Committee or for the conduct of other Committee 
business. The Committee shall meet for such purposes pursuant to that call of the 
chairman. 

(c) Notice. The date, time, place, and subject matter of any meeting of the 
Committee scheduled on a Tuesday, Wednesday, or Thursday when the House will 
be in session shall be announced at least 36 hours (exclusive of Saturdays, 
Sundays, and legal holidays except when the House is in session on such days) in 
advance of the commencement of such meeting. The date, time, place, and subject 
matter of other meetings when the House is in session shall be announced to allow 



Members to have at least three days notice (exclusive of Saturdays, Sundays, and 
legal holidays except when the House is in session on such days) of such meeting. 
The date, time, place, and subject matter of all other meetings shall be announced 
at least 72 hours in advance of the commencement of such meeting. 

(d) Agenda. The agenda for each Committee meeting, setting out all items of 
business to be considered, shall be provided to each member of the Committee at 
least 36 hours in advance of such meeting. 

(e) Availability of Texts. No bill, recommendation, or other matter shall be 
considered by the Committee unless the text of the matter, together with an 
explanation, has been available to members of the Committee for three days (or 24 
hours in the case of a substitute for introduced legislation). Such explanation shall 
include a summary of the major provisions of the legislation, an explanation of the 
relationship of the matter to present law, and a summary of the need for the 
legislation. 

(t) Waiver. The requirements of subsections (c), (d), and (e) may be waived by a 
majority of those present and voting (a majority being present) of the Committee or 
by the chairman with the concurrence of the ranking member, as the case may be. 

RULE 3. HEARINGS 

(a) Notice. The date, time, place, and subject matter of any hearing of the 
Committee shall be announced at least one week in advance of the commencement 
of such hearing, unless a determination is made in accordance with clause 2(g)(3) 
of Rule XI of the Rules of the House that there is good cause to begin the hearing 
sooner. 

(b) Memorandum. Each member of the Committee shall be provided, except in the 
case of unusual circumstances, with a memorandum at least 48 hours before each 
hearing explaining ( 1) the purpose of the hearing and (2) the names of any 
witnesses. 

(c) Witnesses. ( 1) Each witness who is to appear before the Committee shall file 
with the clerk of the Committee, at least two working days in advance of his or her 
appearance, sufficient copies, as determined by the chairman of the Committee of a 
written statement of his or her proposed testimony to provide to members and staff 
of the Committee, the news media, and the general public. Each witness shall, to 
the greatest extent practicable, also provide a copy of such written testimony in an 
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electronic format prescribed by the chairman. Each witness shall limit his or her 
oral presentation to a brief summary of the argument. The chairman of the 
Committee or the presiding member may waive the requirements of this paragraph 
or any part thereof. 

(2) To the greatest extent practicable, the written testimony of each witness 
appearing in a nongovernmental capacity shall include a curriculum vitae and a 
disclosure of any federal grant or contract or foreign government contracts and 
payments related to the subject matter of the hearing received during the current 
calendar year or either of the two preceding calendar years by the witness or by an 
entity represented by the witness. The disclosure shall include (i) the amount and 
source of each Federal grant (or subgrant thereof) or contract (or subcontract thereof) 
related to the subject matter of the hearing; and (ii) the amount and country of origin 
of any payment or contract related to the subject matter of the hearing originating with 
a foreign government. 

(d) Questioning. (l) The right to interrogate the witnesses before the Committee 
shall alternate between majority and minority members. Each member shall be 
limited to 5 minutes in the interrogation of witnesses until such time as each 
member who so desires has had an opportunity to question witnesses. No member 
shall be recognized for a second period of 5 minutes to interrogate a witness until 
each member of the Committee present has been recognized once for that purpose. 
The chairman shall recognize in order of appearance members who were not 
present when the meeting was called to order after all members who were present 
when the meeting was called to order have been recognized in the order of 
seniority on the Committee. 

(2) The chairman, with the concurrence of the ranking minority member, or the 
Committee by motion, may permit an equal number of majority and minority 
members to question a witness for a specified, total period that is equal for each 
side and not longer than thirty minutes for each side. The chairman with the 
concurrence of the ranking minority member, or the Committee by motion, may 
also permit committee staff of the majority and minority to question a witness for a 
specified, total period that is equal for each side and not longer than thirty minutes 
for each side. 

(3) Each member may submit to the chairman of the Committee additional 
questions for the record, to be answered by the witnesses who have appeared. Each 
member shall provide a copy of the questions in an electronic format to the clerk of 
the Committee no later than ten business days following a hearing. The chairman 
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shall transmit all questions received from members of the Committee to the 
appropriate witness and include the transmittal letter and the responses from the 
witnesses in the hearing record. After consultation with the ranking minority 
member, the chairman is authorized to close the hearing record no earlier than 120 
days from the date the questions were transmitted to the appropriate witness. 

RULE 4. VICE CHAIRMEN; PRESIDING MEMBER 

The chairman shall designate a member of the majority party to serve as vice 
chairman of the Committee, and shall designate a majority member of each 
subcommittee to serve as vice chairman of each subcommittee. The vice chairman 
of the Committee or subcommittee, as the case may be, shall preside at any 
meeting or hearing during the temporary absence of the chairman. If the chairman 
and vice chairman of the Committee or subcommittee are not present at any 
meeting or hearing, the ranking member of the majority party who is present shall 
preside at the meeting or hearing. 

RULE 5. OPEN PROCEEDINGS 

Except as provided by the Rules of the House, each meeting and hearing of the 
Committee for the transaction of business, including the markup of legislation, and 
each hearing, shall be open to the public, including to radio, television, and still 
photography coverage, consistent with the provisions of Rule XI of the Rules of 
the House. 

RULE 6. QUORUM 

Testimony may be taken and evidence received at any hearing at which there are 
present not fewer than two members of the Committee in question. A majority of 
the members of the Committee shall constitute a quorum for those actions for 
which the House Rules require a majority quorum. For the purposes of taking any 
other action, one-third of the members of the Committee shall constitute a quorum. 

RULE 7. OFFICIAL COMMITTEE RECORDS 

(a)( l) Journal. The proceedings of the Committee shall be recorded in a journal 
which shall, among other things, show those present at each meeting, and include a 
record of the vote on any question on which a record vote is demanded and a 
description of the amendment, motion, order, or other proposition voted. A copy of 
the journal shall be furnished to the ranking minority member. 
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(2) Record Votes. A record vote may be demanded by one-fifth of the members 
present or, in the apparent absence of a quorum, by any one member. No demand 
for a record vote shall be made or obtained except for the purpose of procuring a 
record vote or in the apparent absence of a quorum. The result of each record vote 
in any meeting of the Committee shall be made publicly available in electronic 
form on the Committee's website and in the Committee office for inspection by the 
public, as provided in Rule XI, clause 2(e) ofthe Rules ofthe House, within 24 
hours. Such result shall include a description of the amendment, motion, order, or 
other proposition, the name of each member voting for and each member voting 
against such amendment, motion, order, or proposition, and the names of those 
members of the committee present but not voting. The chairman, with the 
concurrence of the ranking minority member, may from time to time postpone 
record votes ordered on amendments to be held at a time certain during the 
consideration of legislation. 

(b) Archived Records. The records of the Committee at the National Archives and 
Records Administration shall be made available for public use in accordance with 
Rule VII of the Rules of the House. The chairman shall notify the ranking minority 
member of any decision, pursuant to clause 3 (b)(3) or clause 4 (b) of the Rule, to 
withhold a record otherwise available, and the matter shall be presented to the 
Committee for a determination on the written request of any member of the 
Committee. The chairman shall consult with the ranking minority member on any 
communication from the Archivist of the United States or the Clerk of the House 
concerning the disposition of noncurrent records pursuant to clause 3(b) of the 
Rule. 

RULE 8. SUBCOMMITTEES 

(a) Establishment. There shall be such standing subcommittees with such 
jurisdiction and size as determined by the majority party caucus of the Committee. 
The jurisdiction, number, and size of the subcommittees shall be determined by the 
majority party caucus prior to the start of the process for establishing 
subcommittee chairmanships and assignments. 

(b) Powers and Duties. Each subcommittee is authorized to meet, hold hearings, 
receive testimony, mark up legislation, and report to the Committee on all matters 
referred to it. Subcommittee chairmen shall set hearing and meeting dates only 
with the approval of the chairman of the Committee with a view toward assuring 
the availability of meeting rooms and avoiding simultaneous scheduling of 
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Committee and subcommittee meetings or hearings whenever possible. 

(c) Ratio of Subcommittees. The majority caucus of the Committee shall determine 
an appropriate ratio of majority to minority party members for each subcommittee 
and the chairman shall negotiate that ratio with the minority party, provided that 
the ratio of party members on each subcommittee shall be no less favorable to the 
majority than that of the full Committee, nor shall such ratio provide for a majority 
of less than two majority members. 

(d) Selection of Subcommittee Members. Prior to any organizational meeting held 
by the Committee, the majority and minority caucuses shall select their respective 
members of the standing subcommittees. 

(e) Ex Officio Members. The chairman and ranking minority member of the 
Committee shall be ex officio members with voting privileges of each 
subcommittee of which they are not assigned as members and may be counted for 
purposes of establishing a quorum in such subcommittees. 

RULE 9. OPENING STATEMENTS 

(a) Written Statements. All written opening statements at hearings and business 
meetings conducted by the committee shall be made part of the permanent record. 

(b) Length. (I) At full committee hearings, the chairman and ranking minority 
member shall be limited to 5 minutes each for an opening statement, and may 
designate another member to give an opening statement of not more than 5 
minutes. At subcommittee hearings, the subcommittee chairman and ranking 
minority member of the subcommittee shall be limited to 5 minutes each for an 
opening statement. In addition, the full committee chairman and ranking minority 
member shall each be allocated 5 minutes for an opening statement for themselves 
or their designees. 

(2) At any business meeting of the Committee, statements shall be limited to 5 
minutes each for the chairman and ranking minority member (or their respective 
designee) of the Committee or subcommittee, as applicable, and 3 minutes each for 
all other members. The chairman may further limit opening statements for 
Members (including, at the discretion of the Chairman, the chairman and ranking 
minority member) to one minute. 
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RULE l 0. REFERENCE OF LEGISLATION AND OTHER MA TIERS 

All legislation and other matters referred to the Committee shall be referred to the 
subcommittee of appropriate jurisdiction within two weeks of the date of receipt by 
the Committee unless action is taken by the full Committee within those two 
weeks, or by majority vote of the members of the Committee, consideration is to 
be by the full Committee. In the case of legislation or other matter within the 
jurisdiction of more than one subcommittee, the chairman of the Committee may, 
in his discretion, refer the matter simultaneously to two or more subcommittees for 
concurrent consideration, or may designate a subcommittee of primary jurisdiction 
and also refer the matter to one or more additional subcommittees for consideration 
in sequence (subject to appropriate time limitations), either on its initial referral or 
after the matter has been reported by the subcommittee of primary jurisdiction. 
Such autl)ority shall include the authority to refer such legislation or matter to an 
ad hoc subcommittee appointed by the chairman, with the approval of the 
Committee, from the members of the subcommittees having legislative or 
oversight jurisdiction. 

RULE 11. MANAGING LEGISLATION ON THE HOUSE FLOOR 

The chairman, in his discretion, shall designate which member shall manage 
legislation reported by the Committee to the House. 

RULE 12. COMMITTEE PROFESSIONAL AND CLERICAL STAFF 
APPOINTMENTS 

(a) Delegation of Staff. Whenever the chairman of the Committee determines that 
any professional staff member appointed pursuant to the provisions of clause 9 of 
Rule X of the House of Representatives, who is assigned to such chairman and not 
to the ranking minority member, by reason of such professional staff member's 
expertise or qualifications will be of assistance to one or more subcommittees in 
carrying out their assigned responsibilities, he may delegate such member to such 
subcommittees for such purpose. A delegation of a member of the professional 
staff pursuant to this subsection shall be made after consultation with 
subcommittee chairmen and with the approval of the subcommittee chairman or 
chairmen involved. 

(b) Minority Professional Staff. Professional staff members appointed pursuant to 
clause 9 of Rule X of the House of Representatives, who are assigned to the 
ranking minority member of the Committee and not to the chairman of the 
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Committee, shall be assigned to such Committee business as the minority party 
members of the Committee consider advisable. 

(c) Additional Staff Appointments. In addition to the professional staff appointed 
pursuant to clause 9 of Rule X ofthe House of Representatives, the chairman of 
the Committee shall be entitled to make such appointments to the professional and 
clerical staff of the Committee as may be provided within the budget approved for 
such purposes by the Committee. Such appointee shall be assigned to such 
business of the full Committee as the chairman ofthe Committee considers 
advisable. 

(d) Sufficient Staff. The chairman shall ensure that sufficient staff is made 
available to each subcommittee to carry out its responsibilities under the rules of 
the Committee. 

(e) Fair Treatment of Minority Members in Appointment of Committee Staff. The 
chairman shall ensure that the minority members of the Committee are treated 
fairly in appointment of Committee staff. 

(f) Contracts for Temporary or Intermittent Services. Any contract for the 
temporary services or intermittent service of individual consultants or 
organizations to make studies or advise the Committee or its subcommittees with 
respect to any matter within their jurisdiction shall be deemed to have been 
approved by a majority of the members ofthe Committee if approved by the 
chairman and ranking minority member of the Committee. Such approval shall not 
be deemed to have been given if at least one-third of the members of the 
Committee request in writing that the Committee formally act on such a contract, if 
the request is made within 10 days after the latest date on which such chairman or 
chairmen, and such ranking minority member or members, approve such contract. 
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RULE 13. SUPERVISION, DUTIES OF STAFF 

(a) Supervision of Majority Staff. The professional and clerical staff of the 
Committee not assigned to the minority shall be under the supervision and 
direction of the chairman who, in consultation with the chairmen of the 
subcommittees, shall establish and assign the duties and responsibilities of such 
staff members and delegate such authority as he determines appropriate. 

(b) Supervision of Minority Staff. The professional and clerical staff assigned to 
the minority shall be under the supervision and direction of the minority members 
of the Committee, who may delegate such authority as they determine appropriate. 

RULE 14. COMMITTEE BUDGET 

(a) Administration of Committee Budget. The chairman of the Committee, in 
consultation with the ranking minority member, shall for the I 14th Congress 
attempt to ensure that the Committee receives necessary amounts for professional 
and clerical staff, travel, investigations, equipment and miscellaneous expenses of 
the Committee and the subcommittees, which shall be adequate to fully discharge 
the Committee's responsibilities for legislation and oversight. 

(b) Monthly Expenditures Report. Committee members shall be furnished a copy 
of each monthly report, prepared by the chairman for the Committee on House 
Administration, which shows expenditures made during the reporting period and 
cumulative for the year by the Committee and subcommittees, anticipated 
expenditures for the projected Committee program, and detailed information on 
travel. 

RULE 15. BROADCASTING OF COMMITTEE HEARINGS 

Any meeting or hearing that is open to the public may be covered in whole or in 
part by radio or television or still photography, subject to the requirements of 
clause 4 of Rule XI ofthe Rules of the House. The coverage of any hearing or 
other proceeding of the Committee or any subcommittee thereof by television, 
radio, or still photography shall be under the direct supervision of the chairman of 
the Committee, the subcommittee chairman, or other member of the Committee 
presiding at such hearing or other proceeding and may be terminated by such 
member in accordance with the Rules of the House. 
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RULE 16. SUBPOENA POWER 

The power to authorize and issue subpoenas is delegated to the Chair of the full 
Committee, as provided for under clause 2(m)(3)(A)(i) of Rule XI of the Rules of 
the House of Representatives. The Chair shall notify the ranking minority member 
prior to issuing any subpoena under such authority. To the extent practicable, the 
Chair shall consult with the ranking minority member at least 72 hours in advance 
of a subpoena being issued under such authority. The chairman shall report to the 
members of the Committee on the issuance of a subpoena as soon as practicable 
but in no event later than one week after issuance of such subpoena. 

RULE 17. TRAVEL OF MEMBERS AND STAFF 

(a) Approval of Travel. Consistent with the primary expense resolution and such 
additional expense resolutions as may have been approved, travel to be reimbursed 
from funds set aside for the Committee for any member or any staff member shall 
be paid only upon the prior authorization of the chairman. Travel may be 
authorized by the chairman for any member and any staff member in connection 
with the attendance of hearings conducted by the Committee or any subcommittee 
thereof and meetings, conferences, and investigations which involve activities or 
subject matter under the general jurisdiction of the Committee. Before such 
authorization is given there shall be submitted to the chairman in writing the 
following: (1) the purpose ofthe travel; (2) the dates during which the travel is to 
be made and the date or dates of the event for which the travel is being made; (3) 
the location of the event for which the travel is to be made; and ( 4) the names of 
members and staff seeking authorization. 

(b) Approval of Travel by Minority Members and Staff. In the case of travel by 
minority party members and minority party professional staff for the purpose set 
out in (a), the prior approval, not only of the chairman but also of the ranking 
minority member, shall be required. Such prior authorization shall be given by the 
chairman only upon the representation by the ranking minority member in writing 
setting forth those items enumerated in (1), (2), (3), and (4) of paragraph (a). 

RULE 18. WEBSITE 

The chairman shall maintain an official Committee website for the purposes of 
furthering the Committee's legislative and oversight responsibilities, including 
communicating information about the Committee's activities to Committee 
members and other members of the House. The ranking minority member may 
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maintain an official website for the purpose of carrying out official responsibilities, 
including communicating information about the activities of the minority members 
ofthe Committee to Committee members and other members of the House. 

RULEI9.CONFERENCES 

The chairman of the Committee is directed to offer a motion under clause I of Rule 
XXII of the Rules of the House whenever the chairman considers it appropriate. 
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2. 

3. 

4. 

5. 

6. 

Your Name: 

Your Title: 

Committee on Energy and Commerce 
U.S. House of Representatives 

Witness Disdosure Requirement- "Truth in Testimony" 
Required by House Rule XI, Clause 2(g)(5) 

The Entity(ies) You are Representing: 

Are you testifying on behalf of the Federal, or a State or local 
government entity? 

\'es No 

Please list any Federal grants or contracts, or contracts or payments originating with a 
foreign government, that you or the entity(ies) you represent have received on or after 
January 1, 2013. Only grants, contracts, or payments related to the subject matter of 
the hearing must be listed. 

Please attach your curriculum vitae to your completed disclosure form. 

Signature: _____________________ Date: _______ _ 



INSTRUCTIONS FOR COMt>U:TING THE TRIJTH-IN-TESTIMONY DISCLOSURE FORM 

/11 General. The attached fonn is intended to assist witnesses appearing hefore the Committee on 
Energy and Commerce in complying with Rule XI, clause 2(g)(5) of the Rules of the House of 
Representatives, which provides: 

(B) In the case of a witness appearing in a nongovernmental capacity. a written 
statement of proposed testimony shall include a curriculum vitae and a disclosure 
of any Federal grants or contracts, or contracts or payments originating with a 
foreign government. received during the current calendar year or either of the two 
previous calendar years by the witness or by an entity represented by the witness 
and related to the subject matter of the hearing. (C) The disclosure referred to in 
subdivision (B) shall include (i) the amount and source of each Federal grant (or 
subgrant thereof) or contract (or subcontract thereof) related to the subject matter 
of the hearing; and (ii) the amount and country of origin of any payment or 
contract related to the subject matter of the hearing originating with a foreign 
government. (D) Such statements. with appropriate redactions to protect the 
privacy or security of the witness, shall be made publicly available in electronic 
form not later than one day after the witness appears. 

Please complete the form in accordance with these directions. 

I. Name, Title, Ettli(J•(ies) (Item.'! 1-3 011 the form). Please provide the name and title of the 
witness and the entity(ies) on whose behalf the witness is testifying. 

2. Gmwnme11ta/ E11ti(v (Item 4). Please check the box indicating whether or not the witness 
is testifying on behalf of a government cntity. such as a Federal department or agency. or a 
State or local department. agency, or jurisdiction. Trade or professional associations of 
public onicials are not considered to be governmental organizations. 

Grtmt.'l ami Contracts (Item 5). Please list any Federal grants or contracts, or contracts or 
payments originating with a foreign government. that you or the entity( ies) you represent 
have received on or after January I, 2013. For each Federal grant (or subgrant thereof) or 
contract (or subcontract thereof) related to the subject matter of the hearing, please include 
the amount and source of each. For each payment or contract originating with a foreign 
government related to the subject matter of the hearing. please include the amount and 
country of origin of each. Only grants, contracts. or payments related to the subject matter 
gJthe hearing must be listed. 

3. Curriculum Vitue (Item 6). Please attach your CV to your completed disclosure form. 

4. Submission. Please sign and date the form in the appropriate place. Please submit this 
form with your written testimony. Please note that under the Committee's rules, copies of 
a written statement of your proposed testimony must be submitted before the 
commencement of the hearing. To the greatest extent practicable, please also provide a 
copy in electronic format according to the Electronic Format Guidelines that accompany 
these instructions. 


